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Tue case of Field v. Small, recently de- 
cided by the Supreme Court of Colorado, 
fairly illustrates the occasional liability on the 
part of even good judges to fall into error. 
And it also reminds us that this will often 
occur in the consideration of a point which is 
in no sense decisive of the result, and which 
could, without harm, have been omitted from 
the opinion, thus producing simply a mislead- 
ing and dangerous dictum. The action was 
for specific performance of a contract for the 
sale of land, wherein the lower court had 
given a decree for the plaintiff. The facts 
succinctly stated, were that F was author- 
ized as agent for his wife, to sell certain of 
her property upon certain terms. Thereupon 
he enters into contract of sale to S as agent 
for the latter’s wife. The contract was evi- 
denced by a written instrument signed only 
by F reciting certain terms, and acknowledg- 
ing the receipt of a certain amount as earnest 
money. As amatter of fact, the terms of 
sale differed in some respects from those au- 
thorized by the principal. There were other 
facts, bearing on the question of fraud per- 
petrated in the obtaining of the agreement 
from F, but the supreme court narrowed the 
controversy to two very proper questions. 
First, whether F had authority to bind his 
wife in the manner designated in the instru- 
ment of writing, and second, if not, was she 
bound by a subsequent ratification of its 
terms. 

There is little reason to disagree with the 
court in its conclusion upon the first question, 
that F in executing the agreement of sale,did 
exceed his authority as to price and terms of 
sale of the property, and the proposition of 
law asserted that when a special agent for 
the sale of property exceeds the scope of his 
authority, the principal is not bound by the 
unauthorized act, is elementary law. The 
second point brings up the question of, ratifi- 
cation by the wife and upon this the court de- 
clared the law to be that before a person can 
he bound upon the ground of ratification of 
an unauthorized act of an agent it must ap- 
pear that the principal had full knowledge of 
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all the material facts affecting such principal’s 
interests in the transaction. This is rather a 
broad statement of the doctrine, for there is 
authority for saying that the principal may, 
if he shall see fit to do so, expressly ratify 
the act without information or he may be held 
by his silence or his negligence, after being 
informed that his agent has assumed to 
act in his behalf, to have ratified by force of 
estoppel. 

The statement of the doctrine as laid down 
by the cuurt was, however, sufficient for the 
facts of this case, and we will pass on to the 
glaring error to which we first called attention. 
The court concluded that the defendant did 
not have such ‘‘full knowledge’’ essential to 
an effective ratification, because she under- 
stood that S had purchased the property 
from F, whereas he held only a mere option 
to purchase, and the reason is thus given in 
the language of the court: ‘“The memoran- 
dum is not signed by either Mr. or Mrs. 
Small. It contains no promise on the part of 
either of them. If at the expiration of sixty 
days, Mrs. Small had declined to take the 
property, she would have forfeited the $50.00 
already paid, and this would have been the 
extent of her liability.’’ If this means, as it 
certainly seems to mean, that the acceptance 
of a written contract for the sale of land 
must, in order to bind the purchaser, be it- 
self in writing, the assertion is preposterous 
and utterly unsupported by any reputable au- 
thority. Nor did the necessities of the case 
require any such declaration of law. Though, 
in our opinion, the facts, as stated by the 
court, show an effective ratification of the 
contract by the defendant, there are at least 
plausible and legally objectionable grounds 
for the contention of a want of such ratifica- 
tion, to some of which the court called atten- 
tion. 

The contract.of sale recites that its terms 
are to be carried out by S, within sixty days, 
‘or sale to be void.’’ This clause seems to 
have been overlooked or thought immaterial 
by the court. But there, it seems to us, was 
ground upon which the court might have de- 
clared the contract to be an ‘‘option to pur- 
chase.”’ 

Though there may be difference of opinion 
as to the correctness of the court’s conclusion 
in the case, we venture that no one would 


| seriously undertake to uphold the proposition 
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of law which has thus, without reason, been 
injected into it. : 


Tue Supreme Court of Georgia, in the case 
of Shields v. State, may be right in declar- 
ing that the language: ‘‘You area God damn 
low-down son of a bitch’’ is not obscene and 
vulgar, inasmuch as the word ‘‘bitch,’’ applied 
to a woman, does not, in its ordinary sense, 
import prostitution, but held that their utter- 
ance was not an offense against a section of the 
code which declares it a misdemeanor to use 
obscene and vulgar language in the presence 
of afemale. The court regarded the words 
quoted as profane, coarse, opprobrious and 
abusive, but not obscene and vulgar. The 
distinction is an exceedingly fine one. 





NOTES OF RECENT DECISIONS. 





Sunpay Law—Sportine — Prayinc Base 
Batit.—The case of State v. O’Rourk, de- 
cided by the Supreme Court ‘a Nebraska is 
to the effect that playing base ball on Sunday 
comes within the definition of ‘‘sporting’’ and 
renders the persons engaged therein liable to 
punishment. Chief Justice Maxwell in a 
long opinion reviews the question from an 
ethical or semi-religious stand-point. The only 
cases cited were State v. Williams, 35 Mo. 
App. 541, where a similar question was pre- 
sented and it was held the parties were liable, 
and Association v. Delano, 37 Mo. App. 284, 
where in an action upon a contract it was 
held that under the Missouri statute athletic 
games and sports on Sunday were not pro- 
hibited. That case was aflirmed in the su- 
preme court, Assoc. v. Delano, 18 S. W. 
Rep. 1101. The Nebraska court says that 
an examination of the Missouri statute shows 
that it is not as broad as that of Nebraska. 
The conclusion of the court is reached first 
because it is believed that under the statute 
sporting is clearly prohibited, second, that 
such a statute was not in excess of the pow- 
ers of the legislature as being in contraven- 
ion of natural right or religion. 








RaILroap CompaNny—STREET CARsS—ELEc- 
TRICITY AS A MotivE POWER—INTERFERENCE 
WITH TELEPHONE—INJUNCTION.—At the time 
of the decision of the case of Hudson River 
Tel. Co. v. Watervliet Turnpike & R. Co., 





by the Supreme Court of New York, we called 
attention to it as involving new and modern 
questions in the law of electricity. 535 Cent. 
L. J. 411. The case has just been reversed 
by the Court of Appeals of that State, a 
lengthy and exhaustive opinion being filed 
by the court. See 32 N. E. Rep. 148. The 
points decided as appears: from the head- 
notes are as follows: 


1. Laws 1862, ch. 233, authorized defendant to oper- 
ate a street railroad in the streets of Albany, and to 
use “‘the power of horses, animals, or any suochanton! 
or other power, or the combination of them, 
except steam.” Held, that defendant might use elec- 
tricity as a motive power on obtaining the consent of 
the common council which by ordinance is given 
power to impose such reasonable conditions on the en- 
joyment by defendant of its franchise as the public in- 
terests may require. People v. Newton, 19 N. E. Rep. 
831, 112 N. Y. 396, distinguished. 

2. The franchise of plaintiff telephone company was 
granted onJthe express condition that the mainte- 
nance ofjits lines should not interfere with the enjoy- 
ment by defendant street railway company of its fran- 
chises. Held, that though the transmission of a strong 
current of electricity by defendant along its trolley 
wires creates an additional current in plaintiff’s wires 
by induction, making the operation of the telephone 
difficult, and at times impracticable, and though the 
electricity discharged by defendant from the rails into 
the earth spreads by conduction to plaintiff’s grounded 
wires, which form the return circuit, part of which 
Wires are on private property, thereby also causing 
plaintiff serious loss, the operation of the railway 
will not'be enjoined. 

3. In an action to perpetually enjoin defendant 
street railway company from operating its railroad by 
electricity, where there is evidence as to the value to 
defendant of its right to runits car by the method 
sought to be enjoined, and also to the value of that 
system over any other, there is a basis on which 
could be estimated an extra allowance, under Code 
Civil Proc. § 3253, providing that in a difficult or ex- 
traordinary case the court may award as additional 
costs asum not exceeding 5 per cent. on the sum re- 
covered or claimed, or the value of the subject-matter 
involved. 


CrimmnaLt LAw—Fatsr Pretenses—Inpicr- 
MENT—COnSTITUTIONAL LAw.—Rev. Stat. Mo. 
1879, § 1561,provides that in an indictment of 
one charged with” fraudulently obtaining or 
attempting to obtain property it shall be a 


sufficient description of the offense to charge 


that the accused did ‘‘unlawfully and feloni- 
ously obtain or attempt to obtain * * * 
money or property by means and by use of a 
cheat, or fraud, or trick.’? It was held by 
the Supreme Court of Missouri, in State v. 
Morgan, 20 S. W. Rep. 456, that on the trial 
of one charged with attempting to obtain 
money by a trick, that an indictment charg- 
ing that defendant ‘‘did unlawfully and feloni- 
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ously, with intent to cheat, * * * attempt to 
obtain * * * property * * * by means of 
and by use of a cheat, a fraud, a trick, a de- 
ception, false and fraudulent representations 
and statements, and a bogus metal,’’ was 
sufficient, without stating of what the ‘‘cheat, 
fraud,’’ etc., consisted. 


It was further held that the statute before 
named, in so far as it dispenses with the de- 
tails of the ‘‘cheat, fraud,’’ etc., is not in 
conflict with the provision of the constitution 
providing that ‘‘in criminal prosecutions the 
accused shall have the right to demand the 
nature and cause of the accusation.’’ 

Black, J., says, upon the question of con- 
stitutionality of the statute, under which the 
indictment was framed: 


This prosecution is by indictment, and it is every- 
where held, under like constitutional provisions, that 
the legislature may prescribe a form of indictment, 
and in doing so may dispense with averments which 
would be held necessary and essential to a good com- 
mon law indictment. The limitation, and only lim- 
itation, 1s that the indictment must furnish to the ac- 
cused “the nature and cause of the accusation.” It is 
a sacred right to the accused that he may know from 
the indictment of what he is charged, and be prepared 
to meet the exact charge presented against him. It 
must be obvious, therefore, that the question here is 
not, what is necessary to constitute a good common 
law indictment? but the question is, does this indict- 
ment on its face give the defendant notice of the 
nature and cause of the accusation? This question 
eame before this court on this statute in State v. 
Fancher, 71 Mo. 461, more than 10 years ago, on an in- 
dictment not materially different from the one now in 
question. It was then held that it was not necessary, 
in order to inform the accused of the nature and cause 
of the charge against him, that the indictment should 
set out and detail the facts and circumstances con- 
stituting the cheat, fraud, ete.; and it was accordingly 
held that the indictment was free from constitutional 
objections. That ruling was followed in several sub- 
sequent cases. State v. Connelly, 78 Mo. 235; State v. 
Williams, 77 Mo. 311; State v. Norton, 76 Mo. 180; 
State v. Dennis, 80 Mo. 590; State v. Bayne, 88 Mo. 606. 
It was held in State vy. McChesney, 90 Mo. 120, 1S. W. 
Rep. 841, that the indictment should set out the name 
of the person defrauded or attempted to be defrauded; 
and in State y. Horn, 98 Mo. 190, 6S. W. Rep. 96, that 
the name of the person defrauded must be truly 
stated. These cases are in perfect accord with the 
prior rulings. InState v. Crooker, 95 Mo, 390,88. W. 
Rep. 422, the property was described as “their prop- 
erty, to-wit, certain real and personal property,” and 
it was held the property should have been specifically 
described. But in the subsequent cases of State vy. 
Clay, 100 Mo, 572, 13 8. W. Rep. 827, and State v. 
Terry, (Mo.j Sup). 19 8. W. Rep. 206, the court was 
divided on this constitutional question, and hence the 
necessity for further observations on the present oc- 
casion. In Goerson y. Com., 99 Pa, St. 388, the de- 
fendant was prosecuted formurder. The indictment 
followe the statute, which declared that “it shall be 
sufficient in every indictment for murder to charge 
that the defendant did feloniously, willfully, and of 





his malice aforethought kill and murder the de- 
ceased.” The objection was that the indictment did 
not aver in what way or manner the murder was com- 
mitted, and therefore did not notify the defendant of 
“the nature and cause of the accusation.” “The 
argument,” says the court, “is based on the assump- 
tion that‘nature and cause’ are equivalent to ‘mode 
and manner.’ They are clearly distinct. The nature 
and cause of a criminal prosecution is sufficiently 
averred by charging the crime alleged to have been 
committed. This must be done. The mode or man- 
ner refers to the instrument with which it. was com- 
mitted, or the specific agency used to accomplish the 
result. Itis not necessary to aver either of these 
in the indictment.” And accordingly it was held that 
the statute prescribing what should be a sufficient 
description ofthe offense was constitutional. A like 
ruling was made under a like statute and constitu- 
tional provision in the following cases: State v. 
Schnelle, 24 W. Va. 767; Rowan vy. State, 30 Wis. 149; 
Young v. Stoner, 37 Pa. St. 108; Noles v. State, 24 Ala. 
672; Newcomb y. State, 37 Miss. 383. In Wolf v. 
State, 19 Ohio St. 254, the statute provided that “in 
an indictment for manslaughter it shall not be neces- 
sary to set forth the manner in which, or the means 
by which, the death was caused, but it shall be sufti- 
cient to charge that the defendant did unlawfully kill 
and slay the deceased.” An indictment following the 
statute was held to inform the defendant of the nature 
and cause of the charge. Says the court: ‘The man- 
nerin which the crime was committed is entirely 
apart from the nature and cause of the accusation.’’ 
To the same effect is Williams v. State, 35 Ohio St. 175. 
It may be here observed that the statutes just alluded 
to are in substance and effect transcripts of 24 & 25 
Vict. ch. 100. So itis held that astatute which de- 
clares that it shall be sufficient “‘to allege that the 
party accused did the act with intent to defraud, with- 
out alleging an intent to defraud any particular per- 
son or body corporate,” is free from the constitutional 
objection. Turpin vy. State, 19 Ohio St. 544. In State 
vy. Corson, 59 Me. 137, the indictment was for perjury. 
It did not distinctly allege that the words set forth as 
the testimony given were false, but the indictment 
was in the statutory form. The indictment was held 
good, though it was conceded that it would be bad un- 
der common-law rules. In Morton y. People,47 Ill. 471, 
the defendant was indicted under an act to define and 
punish the crime commonly called the “confidence 
game.’’ Says the court: ‘‘Now, as these devices are 
as various as the mind of man is suggestive, it would 
be impossible for the legislature to define them, and 
equally so to specify them in an indictment; therefore 
the legislature has declared that an indictment for 
this offense shall be sufticient if the allegation is con- 
tained in it that the accused did, at a certain time and 
place, unlawfully and feloniously obtain or attempt to 
obtain the money or property of another by means and 
by use of the confidence game, leaving to be made out 
by the proof the nature and kind of the devices to 
which resort was had.” And further on it is said: 
“We are of opinion that the offense is so set forth in 
the indictment that the accused can be at no loss to 
know what it is with which he is charged, and so pre- 
pare his defense; that he cannot be charged with one 
offense and arrainged for another and different offense, 
and that he cannot be tried again for the same offense ; 
it being so distinctly specified in this indictment as to 
enable him if again charged withthe same offense to 
plead this judgment in bar.” That case is in all ma- 
terial respects like the one in hand, and we cannot 
find that it has been overruled or in the least modified . 
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On the contrary, we find it cited with approval as late 
as Loehr vy. People, 132 Ill. 506, 24 N. E. Rep. 68. 
Most of the cases cited by the appellant are in perfect 
harmony with those which we have mentioned. Here 
the indictment does not set out the steps taken to ac- 
complish the trick, fraud, and deception, but it does 
state the time, place, name of the victim, and gives a 
description of the property. It also charges an un- 
lawful attempt to obtain the property by a trick, ete. 
We are to look at the indictment as a whole, and, do- 
ing so, it informs the defendant of the offense with 
which he is charged, so that he can have no difficulty 
in preparing his defense; and he cannot be again put 
to trial on the same charge. These things being so, 
his constitutional right to demand the nature and 
cause of the accusation is satisfied. 








FRAUDULENT OVER-ISSUES OF COR- 
PORATE SHARES. 

$1. <A Preliminary Explanation.—It is 
proposed to discuss in this article a question 
which is closely allied to the subject of the 
forgery of share certificates, but which in 
some respects rests on different grounds. It 
should be observed at the outset, that not- 
withstanding the caption which the writer 
has placed at the head of this article, there 
can, in strictness,be no such thing as a fraud- 
ulent over-issue of shares. The reason is that 
there can be no over-issue of shares at all. 
The capital of every joint stock corporation 
is fixed, either by its charter or by its articles 
of incorporation, which under the general 
statute permitting its organization, take the 
place of a charter granted by special act of 
the legislature. Now, if all the shares thus 
fixed have been issued, the power of the com- 
pany in a primary sense (unless it increases 
its capital in the mode permitted by its char- 
ter or governing statute), and the power of 
its officers in a secondary sense, to issue any 
further shares, is exhausted; so that, if its 
officers thereafter assume to issue any fur- 
ther shares, they fail of their purpose by rea- 
son of the mere want of power. The pre- 
tended shares so issued have been called 
ultra vires shares. There being no power to 
issue them, they are not shares at all, but are 
only the pretended similitude of shares. 
What, then, is meant by the common expres- 
sion, the fraudulent over-issue of shares, is 
merely the fraudulent over-issue of certifi- 
cates purporting to represent shares. The 
profession are familiar with the doctrine that 
a share certificate is something distinct from 
the share which it represents—just as a deed 





is something distinct from the land which it 
purports to convey. A share in a corporation 
is a collection of incorporeal rights, proprie- 
tary in their nature, consisting of (1) the right 
to participate in the management of the cor- 
poration as a corporator or shareholder, that 
is, of voting at corporate meetings, holding 
office in the corporation,etc. ; (2) the right to 
participate in its profits, as by receiving divi- 
dends ; (3) the right to participatein a ratable 
distribution of its assets upon its being finally 
wound up, after the demands of its creditors 
have been satisfied. This collection of incor- 
poreal rights is the share; the paper repre- 
sentative which is issued to represent this 
collection of rights is merely the evidence of 
the possession of such rights, or the share- 
holder’s muniment of title. The certificate 
is, therefore, one thing, and the share is an- 
other thing. There may hence be a fraudu- 
lent over-issue of share certificates, but there 
can be no fraudulent over-issue of shares in 
a proper sense. 

§ 2. Nature of Share Certificates.—As 
the question under discussion; then relates, 
strictly to the result of the fraudulent over- 
issue, by the officers of a corporation, of cer 
tificates purporting to represent its shares, it 
is necessary to consider at the threshhold the 
nature of a share certificate. It is agreed on 
all hands that it is not in a strict sense ne- 
gotiable, and that the holder does not strictly 
acquire the rights of one who purchases in 
good faith and before maturity negotiable 
paper.! But while it is not negotiable in a 
strict sense, it is agreed that it is negotiable 
in much the same sense in which a bill of lad- 
ing is at common law negotiable; and as ex- 
pressive of this sense it is often said that it is 
quasi-negotiable.2, An expression of this 
principle in a leading case is that certificates 
of stock, ‘‘although neither in character nor 
form negotiable paper, approximate to it as 
nearly as practicable.’’? Applying this prin- 

1 2 Thom p. Corp. § 2587 et seq. 

2 East Birmingham Land Co, vy. Dennis, 85 Ala. 
565, 567; s. C.,28 Cent. L. J. 402; 7 Am. St. Rep. 73; 
Shaw v. Spencer, 100 Mass. 382, 388; s. c., 1 Am. Rep. 
115. See, also, Sewall vy. Boston Water Power Co., 
4 Allen (Mass.), 277, 282; s. c.,81 Am. Dee. 701. For 
the same rule as to bills of lading, See Gurney y. 
Behrend, 3 El. & BI. 622. 

3 Bank vy. Lanier, 11 Wall. (U. 8.) 377; Supply 
Ditch Co. vy. Elliott, 10 Colo. 327, 333; s. c., 3 Am. St. 
Rep. 586, 591. See, also, Kortright v. Commercial 
Bank, 20 Wend. (N. Y.) 91; Commercial Bank y. 
Kortright, 22 Wend. (N. Y.) 348; s. c., 34 Am. Dee 
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ciple to the question under consideration, we 
find that itis negotiable in such a sense that it 
creates a qualified estoppel against the corpo- 
ration in the hands of a bona jide purchaser 
for value. This estoppel is founded on two 
considerations: (1) the nature of the repre- 
sentation which the corporation makes when 
it issues the share certificate ; (2) the purpose 
with which the representation is made. The 
representation is said to be a continuing af- 
firmation by the corporation to all the world 
that the person named in the share certificate 
is the owner of the number of shares of 
the capital stock of the corporation therein 
stated, and is entitled to transfer the same 
upon the corporate books in the manner and 
under the restrictions therein stated.4 The 
purpose of issuing the certificate is to make 
this representation to the public generally, 
for the purpose of imparting a qguasi-negotia- 
bility to the shares of the company, which 
makes them more valuable to the shareholder, 
thereby enhancing the value of the capital of 
the corporation itself. ‘*This power of grant- 
ing certificates,’’ said Lord Cockburn, C. J., 
in a leading case, ‘‘is to give the shareholders 
the opportunity of more easily dealing with 
their shares in the market, and to afford fa- 
cilities to them of selling their shares by at 
once showing a marketable title ; and the ef- 
fect of this facility is to make the shares of 
greater value. The power of giving certifi- 
is therefore for the benefit of the com- 
pany in general; and itis a declaration by 
the company -to all the world that the person 
in whose name the certificate is made out, 
and to whom it is given, is a shareholder in 
the company ; and it is given by the company 


cates 


347; MeNeil v. Bank, 46 N. Y. 325; 8. c.,7 Am. Rep. 
341; Matthews v. Bank, 1 Holmes (U. 38.), 396; John- 
sou y. Laflin, 5 Dill. (U. S.) 65. Compare Fisher vy. 
Essex Bank, 5 Gray’ (Mass.), 373; Sargent v. Essex 
Railway, 9 Pick. (Mass.), 205; Union Bank vy. Laird, 
2 Wheat. (U. S.) 390. There is a learned note on this 
this subject in 19 Am. & Eng. Corp. Cas. 478. For the 
reason that corporate stocks are articles of commerce, 
passing from hand to hand like commercial paper, 
the doctrine of constructive notice by lis pendens is 
not applicable to them. Leitch v. Wells, 48 N. Y. 585. 

‘4, Josslyn v. St. Paul Distilling Co., 44 Minn. 133; 
s. C., 3 Bkg. L. J. 320; 8 Rail. & Corp. L. J. 382; 46 N. 
W. Rep. 337; Kisterbock’s Appeal, 127 Pa. St. 601; s. 
c., 14 Am. St. Rep. 868; 18 Atl. Rep. 381; 46 Phil. Leg. 
Int. 517; Holbrook vy. New Jersey Zine Co., 57 N. Y. 
616; Re Bahia, ete. R. Co., L. R. 3 Q. B. 585; Bank of 
Kentucky v. Bank, 1 Pars. Sel. Cas. 180. See, also, 
Jefferson v. Burford (Ky.), 18 Ky. L. Rep. 650; s. c., 
17 8. W. Rep. 855. 





with the intention that it shall be so used by 
the person to whom it is given, and acted 
upon in the sale and transfer of the shares.’”® 

§ 3. Effect of Fraudulent Over-issues of 
Share Certificates.—The extent of the estop- 
pel thus created is this: If the power of the 
corporation to issue further shares has. not 
been exhausted, then, by issuing such a cer- 
tificate, the corporation becomes estopped, 
in favor of one who takes it in good faith and 
for value, to the full extent of the representa- 
tions made therein ; it will be obliged to admit 
him to all the rights of a shareholder—to allow 
him to vote at corporate ‘elections and to pay 
him his proportion of any declared dividend ; 
and he will have a remedy in equity to com- 
pel the corporation to admit him to his rights.® 
But if the power of the corporation to issue 
further shares has already been exhausted, 
the estoppel will extend no further than to 
oblige the corporation to idemnify the bona 


jide purchaser for value to the extent of what 


he has lost by reason of its representations in 
the certificate ; in other words, it will operate 
no further than to form the foundation for an 
action at law for damages in favor of such 
purchaser against the corporation. ‘Lhus, if 
there has been what is generally called a 
fraudulent over-issue of shares, which, as al- 
ready stated, really means a fraudulent over- 
issue of share certificates, one, who acting 
in good faith, has been deceived by the rep- 
resentations contained in such a certificate 
into becoming a purchaser of the shares which 
it represents, will not be entitled to be ad- 
mitted to the rights, nor will he be held to the 
liabilities of a shareholder.’ Yet he may 
maintain on action against the corporation - 
for reimbursement in respect of the money 
which he has paid out on the faith of the cer- 
tificate being lawfully issued § 

5 Re Bahia, ete. R. Co., L. R. 3 Q. B. 584, 594. 

6 Chew v. Bank of Baltimore, 14 Md. 299; Telegraph 


Co. v. Davenport, 97 U. S. 369; Brisbane v. Lacka- 
wanna, ete. R. Co., 94. N. Y. 204. 

7 2 Thomp. Corp. § 1251, 1492; Kisterbock’s Appeal, 
127 Pa. St. 601; s. c., 14 Am, St. Rep. 868; 18 Atl. Rep. 
381. See, also, Jeanes’s Appeal, 116 Pa. St. 573; s. c., 
2 Am. St. Rep. 624; Wright’s Appeal, 99 Pa. St. 425. 

8 Schuyler v. New York, ete. R. Co., 34 N. Y. 380; 
Titus vy. Great Western Turnp. Road, 61 N. Y. 237 
(case of spurious certificate); Willis v. Fry, 13 Phila. 
(Pa.) 38; Kisterbock’s Appeal, 127 Pa. St. 601; s. c., 
14 Am. St. Rep. 608; 18 Atl. Rep. 381. Compare Cart- 
wright v. Dickinson, 88 Tenn. 476; s. c.,7 L. R. A. 
706; 12 S. W. Rep. 1030; Allen v. South Boston R. Co., 
150 Mass. 200; s. c.,15 Am. St. Rep. 185;5 L. R. A. 
716; 22 N. E. Rep. 917; 2 Thomp. Corp. § 1493. 
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§ 4. Certificate must have been Issued by | to issue them, but were issued by its presi- 


an Officer Empowered to Issue such Certifi- 
cates.—The rule which raises this estoppel 
against the corporation rests upon the prin- 
ciple of respondeat superior. A corporation, 
from its very nature, can only act through its 
officers or other agents ; and it is, as respects 
the public, bound by their acts, when such 
acts are done, either within the real or within 
the apparent scope of their agency, just as 
any other principal is bound by the acts of 
his agent. Properly stated, the rule therefore 
is that a corporation is estopped to deny the 
validity of stock certificates issued in proper 
form and under its seal, and duly signed by 
its officers authorized to issue certificates, as 
against holders of such certificates, who have 
taken them for value, without knowledge that 
they had been fraudulently issued, or without 
being in possession of such facts as should 
have put a careful and fair-minded man upon 
such an inquiry as would have led to a discov- 
ery of such facts.” Hence, a purchaser of cor- 
porate shares receiving new certificates there- 
for, signed by the proper officers,although is- 
sued through their fraud,is, if-he acts in good 
faith, entitled to be protected as a bona jide 
purchaser. He owes no duty to the corpora- 
tion to see to it that the seller surrenders any 
old certificates and transfers them on the 
books of the corporation.'!° The principle has 
been carried so far, that where shares were 
issued on the vote of the directors of the cor- 
poration, and used by them as a pledge to 
obtain a loan, the corporation was held es- 
topped from setting up that the issue of un- 
paid stock was prohibited by the constitution 
of the State, and the holder entitled to 
rights in the shares to the extent of securing 
his loan." But where the certificates were 
not issued by the corporate officer empowered 


was 


92 Thomp. Corp. §8§ 1494, 1681, 2517, 2571; Ma- 
ehinists’ Nat. Bank vy. Field, 126 Mass. 345; Boston, 
ete. R. Co. vy. Richardson, 135 Mass. 478; Pratt v.- 
Taunton Copper Co,, 123 Mass. 110; s. ¢., 25 Am. Rep. 
87; Allen v. South Boston R. Co., 150 Mass. 200; s. ¢., 
15 Am. St. Rep. 185; New York, ete. R. Co., v. Schuyler, 
34 N. Y. 30, 64; Holbrook v. N. J. Zine Co., 57 N.Y. 
616; Shaw y. Fort Philip Mining Co., 18 Q. B. Div. 
103; Mechanics’ Savings Institution v. Potthoff, 9 Mo. 
App. 574; Lee v. Citizens’ National Bank, 2 Cin. 
(Ohio) 298; Kisterbock’s Appeal, 127 Pa. St. 601; s. c., 
14 Am. St. Rep. 868. 

0 Allen vy. South Boston R. Co., 150 Mass. 200; 8. ¢., 
15 Am. St. Rep. 185; 5 L. R. A. 716. 

11 Gasquet v. Crescent City Brewing Co., 49 Fed. 
Rep. 496. 





dent, who had no such power, but who made 
use of the facilities afforded by his office to — 
get possession of some blank certificates 
which had beet signed, and also of the cor- 
porate seal, which he affixed to them, and 
then fraudulently issued them for his own 
purposes, it was held that the certificates so 
issued stood on the footing of forged certifi- 
cates, and that they did not estop the cor- 
poration; and further that the corporation 
had not been negligent in permitting its pres- 
ident to continue in office and have access to 
its certificate book and seal, in such a sense 
as to make it liable for his act in issuing the 
certificates, although it knew of his former 
misconduct in pledging his own shares to an- 
other person in violation of an agreement to 
pledge them to an associate, and that he was 
insolvent." Similarly, it has been held that 
it is not within the apparent scope of the au- 
thority of the secretary of a corporation to 
issue stock certificates directly as belonging to 
himself ; and his representations that they rep- 
resent real transactions, implied from the fact 
of their issuance, will not estop the company 
to deny their validity." 

§ 5. Fraudulent Issues and Over-issues in 
Effecting Transfers.—Many of the fraudulent 
issues and over-issues of share certificates 
which have been the subjects of litigation- 
have been effected by the transfer agents of 
corporations through the facilities afforded 
them for the purpose of discharging their 
duties of transferring on the books of the 
company the shares of its members to their 
vendees or pledgees. The ease with which’ 
such an agent may, by means of the neces- 
sary facilities thus afforded him, commit such 
frauds, will be explained when the manner 
of effecting transfers of shares on the books 
of the company is considered. The share 
certificate is, by its terms, transferrable on 
the books of the corporation in pursuance of 
a power of attorney endorsed thereon. When 
the original shareholder, who is named in the 
certificate, another, he 
transfers the title by signing the power of at- 


sells his shares to 


2 As to which see 2 Thomp. Corp. § 1490 et sey. 

3 Hall v. Jewett Pub. Co., 154 Mass. 172; s. ¢., 13 L 
R. A. 193; 10 Rail. & Corp. L. J. 178; 28 N. E. Rep’ 
142. 

44 Cincinnati, ete. R. Co. y. Citizens Nat. Bank 
(Super. Ct. Cin.), 24 Ohio L.J. 198, opinion by Taft, 
J. 
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torney endorsed upon the certificate, gener- 
ally leaving a blank in which the name of the 
attorney appointed to effect the transfer may 
be inserted. The last transferee fills up this 
blank by inserting the name of any one whom 
he may choose, generally the secretary of the 
corporation. The person whose name is thus 
inserted becomes the attorney in fact of the 
original shareholder to transfer his shares on 


the books of the corporation to the last share- 


taker, who desires to be registered upon the 
books as the holder of the shares. The trans- 
fer is effected in the office of the corporation, 
by whatever formal mode its rules or the gov- 
erning statute prescribes; but this mode 
regularly takes the form of a surrender to the 
corporation of the old share certificate, and 
of the issuing by the corporation of a new 
share certificate for the same shares to the 
purchaser who thus demands to be registered 
as a shareholder.” These share certificates 
are regularly signed by the president, coun- 
tersigned by the secretary of the corporation, 
and authenticated by the corporate seal. In 
the case of a corporation such as a great rail- 
way company whose shares are the subjects of 
constant or frequent transfers, itis necessary, 
in order to afford the secretary or other trans- 
fer agent the proper facilities for effecting 
transfers by issuing new certificates in the 
place of the old ones which are surrendered, 
that new certificates should be signed by the 
president in advance, and that the secretary 
should be entrusted with the possession of 
the corporate seal to the end that he may 
countersign, seal, detach and issue them as 
required. This, it is perceived, puts it into 
his power,unless closely watched and checked, 
to issue certificates, regularly signed and 
sealed, to effect some purpose of his own—to 
sell them for his own profit on the market, or 
to pledge them to raise money for his own 
use, and the public have no means of dis- 
tinguishing them from genuine issues.'® 

15 2 Thomp. Corp. § 2877, et seq; Ibid, § 2501. 

16 Such was the manner in which the enormous 
over-issues of the shares of the New York and New 
Haven Railroad Company, known as “the Schuyler 
frauds,” was effected—which system of fraudulent 
over-issues was carried on by the president of the 
corporation who acted as its transfer agent in New 
York, for more than siz years without detection. See 
New York, ete. R. Co. v. Schuyler, 34 N. Y. 30; Me- 
chanics Bank v. New York, ete. R. Co., 13 N. Y. 599. 

7 Bruff v. Mali, 36 N. Y. 200; Shotwell v. Mali, 38 


Barb. (N. Y.) 445; Cazeaux v. Mali, 25 Barb. (N. Y.) 
578. That directors of a corporation, who put on the 





§ 6. Action against the Officer Guilty of 
the Fraud.—If, after all the stock which the 
corporation is entitled to issue has been is- 
sued and taken by the public, the directors 
fraudulently issue further shares and put 
them upon the market as shares lawfully issued, 
and they are ‘purchased by any one on the 
faith that they are lawfully issued, he may, in 
an action at law against the directors guilty 
of the fraud, recover the damages he has thus 
sustained.” If, in such an action, the plaint- 
iff shows that the certificates of the stock 
which he purchased were issued after all the 
stock which the company had the lawful right 
to issue hal been taken, and there is no evi- 
dence that any stock had been surrendered, 
he has made out a prima facie case against 
the directors.'* The burden is then cast upon 
the defendants to show that the plaintiff’s 
certificates were issued upon the surrender or 
upon the transfer of genuine stock; and they 
do not do this by merely showing that, prior 
to the time when the plaintiff purchased his 
stock, there were frequent surrenders or re- 
issues of stock; because it might well be that 


all such surrenders and reissues were sur- 
renders and reissues of the bogus 
stock.” It is not necessary, in order to sus- 


tain such an action, that the purchaser of 
such stock should have purchased it from the 
company or from the defendants; he may 
maintain the action, although he purchased it 
in the market from other persons.” In ac- 
cordance with this principle it has been held 
that one who had sustained damages in conse- 
quence of having purchased shares of the 
stock of a company which had been fraudu- 
lently issued by its directors after all the au- 
thorized stock had for, 
might maintain an action against the direct- 
ors for the injury, although he did not buy 
the stock of the company, or of the defend- 
ants. The false certificates were sent forth 
by the defendants and thrown on the market 
by them,in view of established and well known 


been subscribed 


market false securities in the name of the corporation, 
are individually liable, in an action of deceit, to pur- 
chasers of such securities who are thereby injured— 
see Clark v. Edgar, 12 Mo. App. 345; s. c., 84 Mo. 106; 
Shotwell v. Mali, 88 Barb. (N. Y.) 445. 

18 Bruff v. Mali, supra. 

19 Jbid. 

2 Jbid. But see Peek v. Gurney, L. R. 6 H. L. 377. 
Evidence insufticient to sustain the charge of a fraud- 
ulent over-issue: Smock vy. Henderson, 1 Wilson 
(Ind.), 241. 
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commercial usages. ‘‘They authenticated 
them—falsely and fraudulently attested them 
as genuine. They bore on their face such 
false attestation, which was equivalent to an 
assertion on their part, to all persons who 
should purchase or to whom they should be 
offered, that they were genuine. In this way 
they invited confidence and induced trade. 
These acts were done with intent to defraud 
any and all purchasers, well knowing that 
every person to whose hands these false cer- 
tificates should come by fair purchase, might 
be injured. Tuerefore, having authenticated 
and issued these certificates for the purpose 
of defrauding, the defendants should be held 
liable to any one sustaining damage by pur- 
chasing on the faith of their genuineness. In 
this view the defendants are to be considered 
as acting directly upon and influencing the 
purchaser, and, of course, liable, as every 
tort-feasor is, for the damages occasioned by 
their wrongful act.’’”! : 

§ 7. Remedy of the Corporation against its 
Agents for the Damages Thereby Sustained by 
it.—The corporation has remedies,both at law 
and in equity, to recover from its agent by 
whom the fraud was committed, the damages 
which it thereby sustained. It has been held 
that a corporation whose treasurer fraudu- 
lently issues and circulates stock which be- 
comes so intermingled with the genuine stock 
as to be indistinguishable therefrom, and ap- 
propriates the proceeds to his own use, may 
recover the moneys from the treasurer in an 
action of general asswmpsit ; and that the treas- 
urer cannot defend on the ground that the cer- 
tificates which he thus fraudulently issued were 
illegal and void.” Where the fraudulent cer- 
tificates, which the authorized agent of the 
corporation has put forth, are binding upon 
the corporation, it is entitled to maintain a 

21 2'Thomp. Corp. § 1500; Bruff v. Mali, 36 N. Y. 200, 
204. To the same effect is Shotwell v. Mali, 38 Barb. 
(N. Y.) 445 (overruling Seizer v. Mali, 32 Barb. (N. Y.) 
76, which was subsequently reversed, and the judg- 
ment of the special term affirmed; 41 N. Y. 619); 
Cazeaux v. Mali, 25 Barb. (N. Y.) 578. Campare Fir- 
bank vy. Humphreys, 18 Q. B. Div. 54; s. ¢., 56L. J. 
(Q. B.) 57; 56 L. T. (N. 8.) 36; 35 Week. Rep. 92. In 
an action on the case for a fraudulent sale of stock, 
vrought against the self-styled president and the secre- 

ary of a fictitious joint-stock company—it is not neces- 
sary to show any privity of contract between the 
plaintiff and the secretary. Bauman y. Bowles, 51 
Ill. 380. 

2 Rutland RK. Co. v. Haven (Vt.), 19 Atl. Rep. 


769. See, also, East New York, ete. R. Co. v. Elmore, 
¥ Hun (N. Y.), 214. 





suit in equity against the agent for a discov- 
ery and account of the moneys which he has 
received through the negotiation of such 
fraudulent certificates, and for a recovery of 
the same. Such an action, it has been held, 
proceeds upon the implied contract which 
binds every agent to keep his principal in- 
demnified ; upon the right which every party 
entitled to be indemnified has for relief against 
the anticipated consequences of the liability, 
after it has occurred, but before it has been 
consummated against him, by a recovery at 
law or in equity; and also in view of the ex- 
tent and complexity of the claim where many 
such fraudulent certificates have been nego- 
tiated.” The jurisdiction of a court of equity 
in such a case is, therefore, supported on the 
ground of the want of an adequate remedy at 
law,™ upon the right of a principal to an ac- 
counting by his agent,” upon the ground of 
trust,” and also on the ground of fraud.” 
Seymour D. THompson. 
St. Louis, Mo. 


23 Bank of Kentucky v. Schuylkill Bank, 1 Pars. 
Sel. Cas. (N. Y.) 180, 216-218. The court proceed upon 
the doctrine laid down in Renclaugh y. Hayes, 1 Vern. 
189, to the effect that equity will give relief to a 
covenantee against his covenantor, in the case of an 
express covenant of indemnity, even before the coven- 
antee has been compelled to pay the money against 
which he is by the covenant indemnified, es- 
pecially when the taking of long and intricate ac- 
counts is involved. See, also, Flight v. Cook, 2 Ves. 
Sr. 619; Baker y. Shelbury, 1 Cas. in Chan. 70. 

24 See upon the general doctrine that equity relieves 
upon this ground, Boyce v. Grundy, 3 Pet. (U.s.) 
215; New London Bank y. Lee,1 Conn. 112; s. c., 27 
Am. Dee. 713; American Ins. Co. vy. Fisk, 1 Paige 
(N. Y.), 90; Wamburzee v. Kennedy, 4 Desau. 481; 
Weymouth y. Boyer, 1 Ves. 416. 

2% For this doctrine see McKenzie v. Johnson, 4 
Madd. 198; Massey v. Banner, Jd. 416; and compare 
King v. Russell, 2 Yon. & J. 33, 

26 Hovenden on Frauds, § 162. 

27 Burrows y. Lock, 10 Ves. 470; Green y. Barrett, 
1 Sim. 45; Blaine v. Agar, 1 Sim. 37; Colt v. Woollas- 
ton, 2P. Wms, 154. 








DURESS — EMBEZZLEMENT — THREATS OF 
PROSECUTION—PROMISSORY NOTE, 





LIGHTHALL v. MOORE, 





Court of Appeals of Colorado, November 14, 1892. 
Where an employee is accused of embezzlement of 
his employer’s money and is threatened with a crimi- 
nal prosecution unless he gives a note, secured by a 
trust deed, for the alleged defalcations, the note so 
given is void for duress. 


RICHMOND, P. J.: The well-recognized rule is 
that ‘‘where there is no coercion amounting to 
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duress, but a transaction is the result of a moral, 
social or domestic force exerted upona party, 
controlling the free action of his will, and pre- 
venting any true consent, equity may relieve 
against the transaction on the ground of undue 
influence, even though there may be no invalidity 
atlaw. In the vast majority of instances undue 
influence naturally has a field to work upon in 
the condition or circumstances of the person in- 
fluenced which render him peculiarly susceptible 
and yielding—his dependent or fiduciary relation 
toward the one exerting the influence, his mental 
or physical weakness, his pecuniary necessities. 
his ignorance, lack of advice and the like.’? 1 
Pom. Eq. Jur., § 951. 1 Story Eq. Jur., § 239, 
lays down this doctrine: ‘Cases of an analogous 
nature may easily be put, where the party is sub- 
jected to undue influence, although in other re- 
spects of competent understanding—as, where he 
does an act, or makes a contract, when he is un- 
der duress, or the influence of extreme terror, or 
of threats, or of apprehensions short of duress; 
for, in cases of this sort, he has no free will, but 
stands in vinculis. And the constant rule in equity 
is that where a party is nota free agent, and is 
not equal to protecting himself, the court will 
protect him.”* In Bish. Cont.,§ 741, it is held that 
‘sone in another’s power may, on application to 
the equity tribunal, have cancelled an inequitable 
bargain to which he was entrapped or practically 
compelled, though there has been neither techni- 
cal fraud nor technical duress. In short, any 
complications in which a party may find himself 
involved, whereby his act of contracting is not 
that of afree agent, may, at least in equity, be 
availed of by him to avoid it, as against those by 
whose procurement it was made.’’ See § 742. 
The identical question here involved has received 
the consideration of the Appellate Court of Illi- 
nois in the case of Kieth v. Buck, 16 Ill. App. 121. 
In that case the court took occasion to comment 
favorably upon the language of Justice Scott in 
the case of James v. Roberts, 18 Ohio, 548, where- 
in this language was used: ‘Some allowance 
must always be made for the imperfections of the 
human judgment under certain circumstances. 
The conduct of persons accused of crime, although 
they may be entirely innocent, is often most in- 
explicable. Such persons often magnify manifold 
the dangers that surround them. Under such 
circumstances their fears are easily wrought up- 
on, and the law will not always require of them 
the exercise of tbat clear and accurate judgment 
that would otherwise be expected. Under the 
facts in the case we cannot regard the parties as 
standing in pari delicto..” In both of the cases 
above referred to the relief prayed for was granted ; 
and so also wasa similar result obtained in the 
ease of Catlin v. Henton, 9 Wis. 496. We think 
that the above recited principles are indisputably 
applicable to the case in hand. An employee is 
charged with a criminal offense, a crime well 
known to the statutes of this State. He is con- 
ducted to the presence of his employer’s counsel, 
and there for the first time is confronted with the 





statement that his employer claims to have lost a 
large sum of mozey, and believes him to be the 
culprit. He is advised to deliberate upon the sit- 
uation. A compromise is suggested, and he is 
given to understand that unless he shall execute 
a note and secure the payment of the same upon 
real estate then standing in his name, charges 
will be preferred, and that the jail will be his 
doom. Still protesting his innocence, and so 
continuing to protest for a period ot four days, he 
ultimately executes the papers, and then receives 
from his employer a letter of recommendation 
wherein he is extolled as a man of honesty, so 
strong in terms as even to cause him to utter ex- 
clamations of surprisé. We do not think that 
there is any compounding of felony in this trans- 
action. because the record does not disclose that 
any crime had been committed; but we do think 
there is sufficient evidence to establish duress. 


NorTrE.—Duress is said to exist when one, by the un- 
lawful act of another, is induced to make a contract 
or perform some act under cirumstances which de- 
prive him of the exercise of free will. It is commonly 
said to be of the person or the goods of the party. 
Duress of the person is either by imprisonment or by 
threats or by an exhibition of force which apparently 
cannot be resisted. Duress of goods may exist when 
one is compelled to submit to an illegal exaction in 
order to obtain them from one who has them in 
possession but refuses to surrender them unless the 
exaction is submitted to. Hackley v. Headley, 45 
Mich. 569, per Cooley, J., 6 Am. & Eng. Ency. of Law, 
57. Duress of the person is by imprisonment, threats, 
of an exhibition of apparently irresistible force. 
Peyser v. Mayor, 70 N. Y. 495, 26 Am. Rep. 624; 
Voiers vy. Stout, 4 Bush. Ky. 572. 

Duress by (tmprisonment.—To put the party under 
duress theimprisonment must be unlawful or there 
must be an abuse of, or an oppression under lawful 
process of legal detention. Heaps v. Dunham, 95 II. 
588; Clark v. Pease, 41 N. H. 414; Rollins vy. Lashus, 
74 Me. 218; Fisher v. Shattuck, 17 Pick. 252; Guil- 
leaume vy. Rowe, 94 N. Y. 268;-Works’ Appeal, 59 Pa. 
St. 444; Fossett v. Wilson, 59 Miss. 1. Where there is 
an arrest for an improper purpose without just cause, 
or where there is an arrest for a just cause, but with- 
out lawful authority, or fora just cause but for an un- 
lawful purpose, the rule is that in either of those 
events the party arrested, if he is thereby induced to 
enter into a contract, may avoid it as one procured by 
duress. Baker v. Morton, 12 Wall. U. 8. 150; Phelps 
Zuschlag, 34 Tex. 371. To make out the offenses of 
duress by imprisonment, it must appear that the 
party’s action has been influenced by the restraint; 
the conclusion of coercion is not a necessary one from 
the fact of unlawful restraint and especially not 
where the party is suffered to go at large and has 
every assurance that the restraint at the most can only 
subject him to a little inconvenience. Feller v. Green, 
26 Mich. 69; Baldwin vy. Murphy, 82 Ill. 285. Itisa 
general rule that imprisonment by order of law is not 
duress,but'to constitute duress by imprisonment,either 
the imprisonment or the duress after, must be tortious 
and unlawful and although the imprisonment be law- 
ful, yet unless the deed be made freely and voluntarily 
itmay be avoided by duress. And if the imprison- 
ment be originally unlawful yet if the party obtaining 
the deed detain the prisoner in prisor unlawfully by 
covin with the jailer, this isduress. Watkins v. Baird, 
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6 Mass. 506. That the person arrested was unaware 
that the arrest was illegal, is immaterial. It is not 
enough to establish duress that a party was impri- 
soned at the time of making a promise or executing a 
contract in respect to the subject concerning which he 
had been arrested. Heaps v. Dunham, 95 III. 583; 
Smillie v. Titus, 32 N. J. Eq. 51. 

Duress by Threats.—Duress by threats exists not 
whether a party has entered into a contract under 
the influence of a threat but only where such a threat 
excites a fear of some grievous wrong—as of death or 
great irremediable injury or unlawful imprisonment 
—about to be then and there or at least tobe very 
shortly inflicted. The threat must be such as would 
naturally excite such fear grounded upon the reason- 
able belief that the person who threatens has at hand 
the means of carrying his threat into present execution 
as would overcome the will of a person of ordinary 
courage. Buchanan y. Sahlein, 9 Mo. App. 552; Bos- 
ley v. Shanner, 26 Ark, 280; Seymour vy. Prescott, 69 
Me. 376; Town vy. Ackerman, 46 Ind. 552; Town Coun- 
cil v. Burnet, 34 Ala. 400; Alexander y. Pierce, 10 N. 
H. 498; Wolf v. Marshall, 52 Mo. 171. It must be 
shown that the party performed the act under the in- 
fluence of the threats. Feller y. Green, 26 Mich. 70; 
Dunham vy. Griswold, 100 N. Y. 224; Snyder v. Braden, 
58 Ind. 148. But the threats need not be made directly 
to the party influenced. ‘Taylor v. Jaques, 106 Mass. 
291; Sartwell v. Horton, 28 Vt. 370. Mere anger or pro- 
fane words or strong and and earnest language will 
not constitue such duress as will relieve a party from 
his contract; for duress by threats which will avoid 
a contract only exists where such threats excite or 
may reasonably excite a fear orsome grievous wrong 
as bodily injury of unlawful imprisonment. Adams 
y. Stringer, 78 Ind. 175. Where a party seeks to be 
relieved from the obligation of a contract, on the 
ground of duress, regard will be had to age, sex and 
condition of life. Jordan y. Elliott, 15 Cent. L. J. 
232. Where a person has committed a crime, a threat 
to have him arrested and imprisoned being only a 
threat of a lawful arrest, will not constitute duress 
(Compton v. Bunker Hill Bank, 96 LIL. 801) as it must 
appear that the menace was of an unlawful imprison- 
ment, Alexander y. Pierce, 10 N. UH. 494; Wileox vy. 
Howland, 28 Piek. Mass. 167. Threat of a criminal 
prosecution used to compel the giving of a promissory 
note, may constitute duress although the amount for 
which the note is given is‘actually due from the payee 
to the maker. ‘Taylor vy. Jaques, 106 Mass. 291. But 
compare Clark v. Turnbull, 47 N. J. Law, 265, 54 Am. 
Rep. 157; Dunham vy. Griswold, 100 N. Y. 224. Mere 
threats of criminal prosecution when no warrant 
had been issued nor proceedings commenced, do not 
constitute duress. Higgins v. Brown, 78 Me. 4738; 
Harmon vy. Harmon, 61 Me. 222; threats of criminal 
prosecution which do not imply any usual, harsh, op- 
pressive or illegal use of the process threatened, do 
not constitute duress. Landa vy. Obert, 45 Tex. 539, 
But where the party threatens nothing which he has not 
a legal right to perform, there is no duress. Hackley 
v. Headley, 45 Mich. 569; Thompson y. Doty, 72 Ind. 
336; Davis v. Luster, 64 Mo. 645; State v. Harney, 57 
Miss. 863; It is not duress for one who believes that 
he has been wronged, to threaten the wrong-doer with 
with a civil suit. Andif the wrong includes a viola- 
tion of the criminal law, it is not duress to threaten 
him with a criminal prosecution. Hilborn v. Buck- 
nam, 78 Me. 482. 

Where a person swears out a criminal warrant 
against a debtor for the purpose of coercing the pay- 
ment of the debt and by threats of arrest upon such 





warrant frightens him into parting with personal prop- 
erty to secure the debt, it is a case of duress by 
threats and the debtor can replevy his property re- 
gardless of his guilt or innocence of the offense 
charged. Miller v. Bryden, 84 Mo. App. 602. A mas- 
ter who, by his own conduct and representations and 
that of his attorneys, so arouses his servant’s fears by 
threats of a criminal prosecution for embezzlement 
that the latter, in compliance with a demand, sur- 
renders up his property to avoid the prosecution, is 
guilty of duress, and the transaction will be set aside 
ona proper showing that the servant was in fact in- 
nocent of the crime. Landay. Obert, Tex., 148. W. 
Rep. 297. The arrest and detention of an embezzler 
at the instance of the person from whom he embez- 
zled, without regard to criminal prosecution, but for 
the purpose of coercing a settlement, is an abuse of 
criminal process, and a note or mortgage given in set- 
tlement by his wife, under such circumstances, cannot 
be enforced. Mayer vy. Oldham, 82 Ill. App. 233. 
Evidence that while plaintiffin an action for malicious 
prosecution, was under arrest for embezzling money 
of defendant, the latter made threats that unless 
plaintiff paid him a certain amount, and gave hima 
general release from liability for causing the arrest, 
he would send him, defendant, to the State-prison, and 
that plaintiff executed the release, will not sustain an 
action to have the release set aside as having been ob- 
tained by duress per minas, unless followed by proof 
that the threats were the inducing cause of the ex- 
ecution of the release. Stono vy. Weiller, 10 N. Y.35. 
828. Where defendant by such threats of arrest and 
imprisonment as would overcome the mind and will 
of an ordinary man compels a settlement which plaint- 
iff would not have made voluntarily, plaintiff, even 
though guilty of the embezzlement for which the set- 
tlement was made, may avoid such settlement on the 
ground of duress. Morse v. Woodworth, Mass., 29 N. 
E. Rep. 525. A note taken in payment of money em- 
bezzled, is not void, by reason of duress, because ob- 
tained on threats of a criminal prosecution, but, being 
held for the money stolen, is held for good considera- 
tion. Thorny. Pinkham, 24 Atl. Rep. 718, 84 Me. 103. 
See, also, article on Duress in 24 Cent. L. J. 75. 


CORRESPONDENCE. ° 
ATTACHMENT BONDS. 
To the Editor of the Central Law Journal: 

I have been a reader of your journal for some time 
and have noted the interest shown by you in calling 
the profession’s attention to new and novel decisions. 
I had the pleasure of winning four cases in the Su- 
preme Court of Michigan which, in my opinion, are 
worthy of notice. I refer to the case of 
Pierce vy. Johnson, found in 53 N. W. Rep. 16, 
under date of Oct2. ult. The statute of this State 
provides that when goods or 
been seized by an attachment, that a bond may be 
given conditioned to pay the judgment or return the 
goods. In this case the bond was given by the as- 
signee of the mortgagee to the sheriff. The defendant 
moved to quash. The lower court held that there was 
an aflirmance by giving the bond and there was noth- 
ing to quash. The supreme court reverses this de- 
cision. In all other decisions that I have read the 
bond was given by the defendant in the suit. The 
only case that I was able to find that helped me out, is 
Clark vy. Bryan, 16 Md. 171. If you are interested in 
this subject see Wade on Attachment, sec. 186, page 
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339. This letter is not intended to cast any reflections, 
or be construed as an intimation that you have not al- 
ready read this decision. It greatly surprises me to 
see how you keep abreast of so many decisions. 
THos. KISSANE. 








POETRY OF THE LAW. 





THE “ORIGINAL PACKAGE” CASE. 
(Gus. Leisy & Company v. A. J. Hardin, Supreme 
Court of the United States, October Term, 1889.) 


Should you ask me whence this lawsuit? 
Whence this scrapping match, this set-to, 
With the odors of the hop fields, 

With the inter-state relations, 

With the kegs and the quart bottles? 

I should answer, I should tell you, 

“From the great State of Iowa, 
Where the Pottawatts once tlourished, 
Drank their draughts unawed by statutes, 
Flavored with Nah-ma-wusk, spearmint, 
Out of O-na-gon, the drink bowl.” 

In Peoria lived the Leisys, 

They were brewers in Peoria, 
Beer they shipped into Lowa, 
Beer in kegs and beer in bottles; 
All the kegs had U. 8. stamps on, 
All the bottles sealed and covered. 

A. J. Hardin was a marshal 
In the great State of Iowa, 

And he seized upon the wet-goods, 
Saying that the common carriers 
By the statutes of Iowa, 

Could not bring within her borders 
These intoxicating liquors: 

E-sa, shame upon you carriers. 

Then the Leisys brought replevin 
’*Gainst the marshal, A. J. Hardin, 
Crying Ka-go, Ka-go, do not, 

Getting back the captured wet-goods, 
And one dollar for detention. 

Ilardin then took six exceptions 
lo the high court of Iowa, 
Saying that sometime, Po-ne-mah, 

He would beat the lawless Leisys, 
Prophet, Joss-a-keed, was Hardin, 
For the high court said the judgment 

Was erroneous and reversed it: 

So again the lawless Leisys 

Lost their drinkables and dollar, 
Had to pay all costs and charges: 
But they did not ask for pity, 
Instantly appealed the matter 

From the judges of Iowa 

From the Puk-Wudjies, the pygmies, 
As they called these western judges, 
To the big court ofthe nation 

To the Wendigoes, the giants, 
Saying that sometime, Po-ne-mah, 
We will have again our wet-goods. 

There the Sachem of the big court, 
With his dark and long mustaches, 
Many moons without the tweezers, 
Once again reversed the judgment 
And decided for the Leisys. 

Saying that the power to manage 
Commerce ’mong the States and red-men 
By the constitution vests in 
Congress and no State can have it. 

Saying that all sorts of wet-goods, 





Subjects are of trade and commerce, 
Fixed and recognized by congress, 
Though the cry of lamentation, 
Wa-ho-no-win, lamentation, 

Rises up in sundry places. 

Saying that in minor matters 
Power to govern trade is local 
Until congress regulates it, 

Such as selling cakes and candies, 
But as touching transportation 
From one State into another 

Goods of national complexion, 

Such as wet-goods, such as liquors, 
Absence of a law by congress 

On the subject is declaring 

That the commerce be unhindered— 
Citing Brown against Chicago. 

Thus the lawsuit was decided, 
Thus the scrapping match was ended, 
And the marshal, Soan-ge-ta-ha, 
Had to yield unto the giants, 
Wen-di-goes, the big court giants, 

Then the lawless Leisys gloried, 
Blew the reed pipe, the A-puk-wa, 
And the Indian corn, Mon-da-min, 
Bowed its tassels showing pleasure, 
And the grape-vine, the Be-ma-gut, 
Dropped in joy a purple cluster, 
And the wild-goose, Wa-be-wa-wa, 
Flew and spread the new decision. 

D. L. Capy. 
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1. ACTION — Promise for Benefit of Third Person.— 
Where B promises C that he will pay from funds in his 
hands belonging to Ca specific sum to M, nota party 
to the agreement, M cannot sue B for the money.— 
BORDEN V. BOARDMAN, Mass., 32 N. E. Rep. 468. 

2. ADMINISTRATORS—Bonds.—Under Rey. St. § 3821, the 
failure of an administratrix to make and return any 
inventory of the estate which came into her possession 
within the time prescribed, or ut all, and the failure to 
administer the estate, operate as a breach of the con- 
ditions of the bond, and authorize a recovery thereof 
in an action inthe name of the county judge.—ELLIs 
Vv. JOHNSON, Wis., 53 N. W. Rep. 691. 

3. APPEaL—Bond.—An appeal bond must. strictly 
comply withthe terms of the statute, and when the 
time for appeal has expired a new bond cannot be ex- 
ecuted nunc pro tunc.—DRINKWINE V. CITY OF EAU 
CLAIRE, Wis., 53 N W. Rep. 673. 


4. APPEAL — Construction of Railroad—Damage.— 
Where anaction for damage to land by the construc- 
tion of a railroad is tried by both parties on the theory 
that the plainitff, if entitled to recover at all, may re- 
cover for the general depreciation of the market value 
of his property, an objection that such recovery is not 
authorized by the averments of the declaration comes 
too late when made for the first time on appeal —CHI- 
CAGO & G. W. R. CO. V. WEDEL, II1., 32 N. E. Rep. 547. 

5. APPEAL — Fraudulent Conveyance.—Where the 
court finds that a conveyance, at the time it was made, 
and atthe time of the trial, operated to defraud the 
creditors of the grantor, this finding will be construed 
to meanthat the grantor was insolvent fromthe date 
of the conveyance tothe date of the trial.—Crow v. 
GARVER, Ind , 32N. E. Rep. 569. 

APPEAL—Laches—Infant,—A_ bill of review on the 
ground of fraud, bought by a person not under dis 
ability after the lapse of nearly seven years after dis- 
covery of the fraud, comes too late; but an infant may 
file such a bill at any time within five years after at- 
taining his majority, that being the limitation pre- 
scribed for writs of error.—ALLISON v. DRAKE, II1., 32 
N. E. Rep. 587. 

7. APPEAL—Review.—Where an attachment is issued 
in anaction on a judgment, and a garnishee is seryed, 
but suffers default, he cannot insist in the appellate 
court that the judgment on which the complaint is 





founded is ineffective because it does not appear from 
the record that the principal debtor was served with 
process.—DEBBS V. DALTON, Ind., 32 N. E. Rep. 570. 

8. APPEAL—Time of Taking.—The time within which 
an appeal may be taken froma decree of the district 
court does not begin to run until such decree has been 
entered of record,so that it is within the power of the 
appellant to comply with the statute regulating ap- 
peals by filing in this court a certified transcript of the 
district court.—BICKELL V .DUTCHER, Neb., 53 N. W. 
Rep. 663. 

9, APPEAL FROM INTERLOCUTORY ORDER.—An appeal 
cannot betaken from an order of the trial court, at 
the instance of plaintiffs, making a person a party de- 
fendant in an action where there is nothing in the 
record which discloses that his joinder can affect any 
substantial right of his co-defendants.—EMRY V. PAR- 
KER, N. Car., 16 8. E. Rep. 236. 

10. APPELLATE JURISDICTION—Final Order.—An order 
ofthe Illinois Appellate Court refusing to dismiss an 
appeal for want of jurisdiction is not appealable, not 
being a final order.—FANNING V. ROGERSON, II1., 32 N. 
E. Rep. 521. 

1l. APPEARANCE—Conferring Jurisdiction.—Where a 
party claiming to be the owner of real property ap- 
pears generally, and contests on the merits an applica 
tion for judgment against the same fora special as- 
sessment, he confers jurisdiction, so far as his interest 
inthe property is concerned, and it matters not 
whether notice of the application has been given, or 
proof of the giving, or publication of the same, made.— 
STATE V. DISTRICT COURT OF RAMSEY COUNTY, Minn., 53 
N. W. Rep. 714. 

12, BILL OF EXCEPTIONS—Approval.—Where the bill 
of exceptions is not presented for approval within the 
time allowed by the court, it is not a part of the record 
on appeal, under Rey. St. § 629, providing a bill of ex- 
ceptions must be presented within the time allowed by 
the judge for that purpose.—WATT Vv. BOARD OF COM'RS 
OF BOONE CouwnrYy, Ind., 62 N. E. Rep. 575. 

18. BonD—Damage—Penalty.—Where a bond is given 
for a certain sum, conditioned to be void if the obligor 
should convey certain land to the obligee, otherwise to 
remain in force, and the value of the land is less than 
the sum named in the bond, such sum is not liquidated 
damages, but a penalty, and, in default of the convey- 
ance, the obligee can recover only such damages as he 
may prove that he has sustained by reason of the de- 
fault,—MCINTOSH V. JOHNSON, Utah, 31 Pac. Rep. 450. 


14, CHATTEL MORTGAGE — Partnership.—B &C pur- 
chased a stallion for $625, giving their notes therefor 
signed by two sureties and due in 18 and 30 months, 
After some delay the first note was paid by C, as was 
claimed, largely from money derived from the horse, 
The sureties insisted on the payment of both notes, 
and the testimony shows that B in his own name, with 
the assentofC, mortgaged the horse to G, to obtain 
money to pay the second note, and the money was so 
applied: Held, thatG hada lien upon the horse for 
the amount of said loan and interest.—CLAY V. GREEN- 
WOOD, Neb., 53 N. W. Rep. 659. 

15. CHATTEL MORTGAGE — Record.—To entitle the 
holder of a second chattel mortgage to a preference 
over a prior mortgage, which has not been filed, it is 
incumbent on him to prove that he took his mortgage 
“in good faith,’—that is, for a valuable consideration, 
and without notice of the prior mortgage; but want of 
notice may be inferred from the fact that he took it for 
a valuable consideration, and in the ordinary course of 
business.—W RIGHT V. LARSON, Minn., 53 N. W. Rep. 712. 

16. CLAIMS — Limitation.—An administrator’s report 
showed that certain claims had been allowed against 
the estate, and that there was also another outstanding 
claim secured by a mortgage. The court approved the 
report, and directed the administrator to sell the in- 
testate’s land to pay the claims. Afterwards the mort- 
gagee brought a foreclosure suit against the adminis- 
trator. Adecree of foreclosure was entered directing 
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the administrator to pay the claim, or that the property 
besold. A sale was made, and a master’s report thereof 
showing a deficiency was approved, but no de- 
ficiency decree was entered, and the claim was never 
filed inthe county court: Held that, under Rev. St. 
ch. 3,§ 70, which bars all demands against decedents 
not exhibited to the county court within two years, 
the claimant was barred from recovering the balance 
due him.—ROBERTS V. FLATT, IIl., 32 N. E. Rep. 484. 

17. CONSTITUTIONAL—LAW—Eminent Domain.—A city 
condemned land through the middle of two lots for an 
alley, and levied aspecial tax on said lots according 
to their frontage on such alley, to pay for the lanc so 
taken: Held, that the proceedings were unconstitu 
tional, astaking private property for public use with- 
out just compensation.—CITY OF BLOOMINGTON V. 
LATHAM, IIl., 32 N. E. Rep. 506. 

18. CONSTITUTIONAL LAW—Highways—Damages.—Un- 
der the constitutional provision that “private property 
shall not be taken for public use without just compen- 
sation, but land may be taken for public highways, as 
heretofore, until the legislature shall direct compen- 
sation to be made,” the practice of the State, con- 
tinued from 1716 until after the adoption of the con- 
stitution, in 1844, not to lay out roads of a greater width 
than four rods, is a limitation of the legislative power 
to take land for highways without compensation.— 
STATE V. HUDSON COUNTY BOARD OF CHOSEN FREE- 
HOLDERS, N. J., 25 Atl. Rep. 322. 

19. CONSTITUTIONAL LAW—Meat Inspection Law.—The 
act of March 21, 1889, concerning the inspection, before 
slaughter, of certain animals intended for human food, 
isin violation of the constitution of the United States 
in so far as such act provides that fresh meats, sound, 
healthy, and fit for human food, cannot lawfully be 
shipped into this Stateto be sold except upon condi 
tion that the animal or animals from. whick sueh meats 
have been taken shall have been inspected aad certi- 
fied as provided by said statute. This decision is based 
upon a decision by the Supreme Court of the Uaited 
States.—SCHMIDT V. PEOPLE, Colo., 31 Pac. Rep. 498. s 

20. CONSTITUTIONAL LAW—Special Legislation—Public 
Institution.—A law which provides for the location 
and construction of an institution to be controlled 
wholly by a board appointed by the governor, and for 
the furnishing of information tothe people of the State 
at large as to the work of such institution, exclusively 
by the board and State officers, at the expense of the 
State, isalaw ofa general, and not a local, character, 
notwithstanding incidental benefits may accrue to 
property near such institution by reason of its loca- 
tion; and money raised by taxation for the purchase 
of asite andthe construction of buildings is general 
revenue forthe State.—WASSON V. COMMISSIONERS OF 
WAYNE County, Ohio, 32 N. E. Rep. 472. 

21. CONSTITUTIONAL LAW— Vivifying Void Act. —An 
act of the legislature, which was unconstitutional at 
the time of its enactment, will not obtain validity by a 
subsequent change in the constitution, authorizing 
such legislation—COMSTOCK MILL & MIN. CO. V. ALLEN, 
Nev., 31 Pac. Rep. 434. 

22. CoNTRACT—Fraud—Rescission.~Where a party to 
acontract finds out before it is fully executed by the 
other party that he has been deceived by false repre- 
sentations and he then allows the other party-to ful- 
fill the contract by paying him the balance of the con- 
sideration, and waits four years before taking any steps 
to rescind the contract, he is guilty of such laches as 
will prevent him from obtaining arescission of the con- 
tract.—BROWN V. BRrowN, IIl., 32 N. E. Rep. 500. 

23. CONTRACT — Representations of Agent. — Where 
the auditor of a railroad company examined the books 
ofa station agent, and represented to plaintiff that 
his shortage was only $600,and that on payment of 
that sum he would be retained in the employ of the 
company and on the strength of that representation 
plaintiffadvanced money to help replace the shortage, 
which was paid to the company, and the station agent 
did nothing and said nothing concerning the payment, 





the money was paid, not for the benefit of the station 
agent but forthe benefit of the company, and it was 
bound by the representations of the auditor.—BURKE 
Vv. MILWAUKEE, L. 8S. & W. Ry. Co., Wis., 53 N. W. Rep. 
692. 

24. CONTRACT OF RELEASE—Consideration.—An action 
was brought against the survivor of two makers ofa 
note, and by agreement of the parties was dismissed 
without prejudice, the defendant paying one half the 
debt, and the plaintiff agreeing to collect the other 
half from the estate of the deceased maker. The plaint- 
iff neglected to file his claim against the estate within 
the period allowed by law and afterwards sued the sur- 
viving maker again on the note: Held, that the agree- 
ment to collect from the estate, being without con- 
sideration, constituted no defense, either legal or 
equitable,to the second action.—DAVIDSON vy. BURKE, 
Ill., 32 N. E. Rep. 514. 

25. CORPORATIONS — Actions. — A person in Indiana 
who delivered policies of a foreign insurance company 
on application made in Indiana, and received assess- 
ments from members of such company, pursuant to 
notice from the company to pay the same to him, and 
who transmitted such assessment to the company with 
periodical statements, was fits agent, and service of 
process on him in an action brought in Indiana gave 
the court jurisdiction of the corporation.— REYER vy. 
ODD FELLOWS’ FRATERNAL ACC. ASS’N OF AMERICA, 
Mass., 32 N. E. Rep. 469. 

26. CORPORATIONS—Dissolution.—Rev. St. 1891, ch, 32, § 
25, provides that if any corporation shall do any act 
subjecting it to a forfeiture of its charter, or shall fail 
to pay any execution or decree, or shall dissolve or 
cease doing business, leaving debts unpaid, “suits in 
equity may be brought against all persons who were 
stockholders at the time by joining the corporation in 
sucp suit;-and courts of equity shall have full power, 


‘ . 
on 4gud cause shqwn,,io dissolve or close up the busi- 


ness of aay corpcretion:” Held, that said statute does 
not, authorize the attorney general to file a bill in 
eyujty 4¢@ qissolve a corporation, since the remedy 
given. by sajd statute isin the nature of a creditors’ 
bill to be brought by the parties interested, while the 
atterney general has power at common law to proceed 


-ageinst corporations at law for forfeiture of their 


charters.—HUNT V. LE GRAND ROLLER SKATING RINK 
Co., Ill., 32 N. E. Rep. 525. 

27. CORPORATION — Quo Warranto.— Where a cor- 
poration organized for maintaining an institution of 


“learning, whose property is exempt from taxation to 


the value of $25,000, fails for 10 years to maintain an in- 
stitution of learning, sell and removes its buildings, 
and then attempts to transfer all its land, without 
showing that any further effort will be made to es- 
tablish an institution of learning, its charter is sub- 
ject to forfeiture on quo warranto.—EDGARK COLLEGIATE 
INSTITUTE V. PEOPLE, IIl., 32 N. E. Rep. 494. 

28. CORPORATION — Subscription.—Where a contract 
between the subscribers tothe capital stock of a cor- 
poration to be formed and the parties contracting to 
erect a building for the use of the proposed corpora- 
tion in carrying on its business is modified in the in- 
terest of the subscribers by the consent or acquiescence 
of the parties interested, and the contract, as modified, 
is performed in good faith, and the subscribers, 
acting collectively as a corporation, accept the prop- 
erty without objection from any source, defendant, 
one of the subscribers, is bound by this action, to 
which he made no objection until afterwards called 
on for his subscription.—GIBBONS V. ELLIs, Wis., 53 N. 
W. Rep. 701. 

29, COUNTIES—Bridges—Repair.—Ann, St. Sanb. & B. § 
1319, provides that on the filing of a petition by a town 
board of supervisors with the county board, setting 
forth that the town has voted to repair a bridge, and 
stating that it has provided for the payment of one 
half the cost,and that the cost exceeds a certain per 
cent. of the value of the taxable property of the town, 
the county board shall levy such sum on the taxable 
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property of the county as, with the amount provided 
by the town, shall be sufficient for the repairs: Held, 
that the petition should show the extent of the repairs 
determined on by the town, and the estimated cost 
thereof.—STATE V. BOARD OF SUP’RS OF ST. CROIX COUN- 
TY, Wis., 53 N. W. Rep. 698. 

30. COUNTIES— Contracts.—Rey. St. 1891, ch. 107, § 28, 
which authorizes the board of supervisors of counties 
to “appoint a keeper of the poor-house, and all neces- 
Sary agents for the management and control of the 
poor- house and farm, and prescribe their compensation 
and duties” does not empower such board, the mem- 
bers of which are themselves elected annually, to con- 
tract to employ a person as keeper for a term of three 
years.—MILLIKIN V. EDGAR CounNTY, IIl., 82 N. E. Rep. 
493 

31. COURT—Expense, — Hill’s Ann. St. § 48, provides 
that, “if the proper authorities neglect” to provide any 
superior court with rooms, furniture, etec., suitable for 
the transaction of its business, the court may order the 
sheriff to do so at the proper place within the county, 
and the expense incurred by the sheriff in carrying 
such order into effect, when ascertained and ordered 
to be paid by the court, is a charge on the county: 
Held, that the court is authorized to incur such ex- 
pense, and make it a charge on the county, only on 
failure of the county commissioners to provide a 
proper place for holding the terms of court.—BARNETT 
Vv. ASHMORE, Wash., 31 Pac. Rep. 466. 


82. CREDITORS’ BILL—Partnership.—M and H, doing 
business at C under the name of M, sold their business 
and stock taking the notes of the purchasers payable 
toM. M-sold one of the notes to a bank, and indorsed 
the same. He also delivered to the bank other firm 
notes to secure his private indebtedness. In a credit- 
ors’ bill by creditors of the firm to subject the latter 
notes to payment of the firm debt, held, that the proof 
clearly showed that the officer of- the bank teking the 
notes as security for a personal-debu of M, a member of 
the firm, knew that they belonged to the partnership, 
and that the creditors of the firm were entitled tothe’ 
proceeds of such notes.—TOLERTON-STETSON €O: ¥. Mc-! 
LAIN, Neb., 52 N. W. Rep. 667. igh ee 

33. CRIMINAL EVIDENCE—Murder.— Where the testi- 
mony for the State tends to show murder, and the 
testimony of defendant tends to show self-defense, a 
charge that “there was no element of manslaughter in 
the case; that the defendant was guilty of murder or 
not guilty of anything at all,’—was proper.—STATE V. 
KINNEY, N. Car., 16 S. E. Rep. 235. e 

34. CRIMINAL LAW—Prisoner’s Escape.—Proper show - 
ing having been made to this court that the accused 
has broken jail, and become a fugitive from justice, 
since the order of appeal was granted, the appeal will 
be dismissed.—STATE V. CRAIGHEAD, La., 11 South. Rep. 
630. 

35. CRIMINAL LAW—Arrest—Killing Officer.—Where a 
felony committed at night is discoveredin the morn- 
ing, and an officer immediately follows and overtakes 
the felon who is attempting to escape, it isa fresh pur- 
suit, within the meaning of Code, § 3035, and a warrant 
is not necessary for his arrest. Where in such case a 
fleeing felon is commanded to surrender, but refuses to 
do so, and tries to escape, and, being overtaken, kills 
the person seeking to arrest him, he cannot plead self- 
defense.—WHITE V. STATE, Miss., 1] South. Rep. 632. 

36. DEDICATION—Presumption.— The owner's intent 
to dedicate may be presumed from long-continued un- 
interrupted use by the public.— KLENK Vv. TOWN OF 
WALNUT LAKE, Minn., 53 N. W. Rep. 703. 

37. DEDICATION OF PARK. — Where the owner of a 
tract of land lays it out in lots and streets, and in the 
plan or map thereof filed with the public records 
designates a certain portion as “Park,” and afterwards 
conveys lots and blocks by reference to such plan, it 
operates as a dedication of the land for a public park, 
and his successor in interest cannot, after the lapse 
of more than 20 years, set up as against the publica 





different intent.—STEEL V. CITY OF PORTLAND, Oreg., 
31 Pac. Rep. 480. 

38. DEED—Record—Negligence.—When a party files a 
deed, properly executed and acknowledged, for record 
with the proper officer, he is not bound to see that the 
ofticer performs his duty by actually recording it, nor is 
he responsible to other parties for the ofticer’s neglect 
of his duty. The proper filing of such deed for record 
operates as constructive notice to all subsequent pur- 
chasers and mortgagees, although the officer may fail 
to comply with the requirements of the statute with 
respect to the recording of the instrument.—DEMING 
v. MILES, Neb., 53 N. W. Rep. 665, 

39. DEED POLL—Covenants.—A covenant or stipula- 
tion inserted in a deed poll binds the grantee, his heirs 
and assigns. where such stipulation relates to the 
premises conveyed.—-HAGGERTY Vv. LEE, N. J., 25 Atl. 
Rep. 319. 

40. DEPOSITION — Allowance of Claim.— Rev. St. § 
4096, provides that the examination of a party, “other- 
wise than asa witness on atrial,” may be taken by dep- 
osition at the instance of the adverse party, “in any 
action or proceeding” at any time after its commence- 
ment, and before judgment, and that “in any examin- 
ation the judge or commissioner shall have power” to 
compel the party to answer: Held, that the filing ofa 
verified claim for allowance in the county court against 
an administrator is a proceeding, and the claimant 
can be compelled to appear before a commissioner of 
the circuit court to testify as to the transaction be 
tween him and the intestate.—FRAWLEY V. COSGROVE, 
Wis., 53 N. W. Rep. 689. 


41. DESCENT AND DISTRIBUTION — Wills.—Where a 
parent, after making and publishing his will, and after 
the death of one of his devisees dying without issue, 
makes aconveyance of a portion of his real estate 
which he hag devised in his will to his son Thomas to 
his daughter Jane, to whom he had also devised por- 
-cions of his real estate, a case for an election upon the 
part of Jane whether she will accept under the deed 
on under the will, at the suit of Thomas, is not made 
ovt.- HATTE ISLEY V. BISSETT, N. J., 25 Atl. Rep. 332. 

42. DIVORCE—Cruelty.—W here the husband objects to 
his wife keeping company with another man, at one 
time threatens to shoot her and her friend if she does 
not desist, at another time locks her out of the house 
on the porch for refusing to come in when it was late, 
then moves to another place so asto change the sur 
roundings, but she refuses to go with him, he having 
otherwise been kind and considerate to the family, a 
divorce will be refused both parties.—BECKLEY v 
BECKLEY, Oreg., 31 Pac. Rep. 470. 

43. DOWER—Inchoate Right.—The inchoate contingent 
interest of a husband or wife in real estate owned by 
the other, fixed by the terms of Gen. Laws 1889, ch. 46, 
sube. 3, § 64, and commonly called the “dower right,” 
is not divested by a transfer of title from the owner of 
the property to a purchaser at an execution sale 
founded upon a judgment against such owner.—DAay 
TON V. CORSER, Minn., 53 N. W. Rep. 717. 


44. DRAINAGE—Injunction —Rev. St. 1891, ch. 42, 187-190, 
which legalize all drains constructed by mutual con- 
sent ofthe owners of the land drained and forbid all 
interference with the same, except that a party may, 
within one year afterthe act takes effect, revoke any 
parol license for a ditch given before passage of the 
act, and may bring suit to enforce the revocation, do 
not authorize a party to file a bill for an injunction 
restraining the former licensees from continuing to 
drain over his land, where he does not allege that the 
said licensees are repairing or intending to drain water 
over the said land otherwise than as it flows by nature. 
—WILSON V. BONDURANT, II1 , 32 N. E Rep. 498. 

45. DURESS—Threat of Criminal Prosecution.—Where 
anemployee is accused of embezzlement of his em- 
ployer’s money, and is threatened with a criminal 
prosecution unless he gives a note, secured by a trust 
deed, for the alleged defalcations, the note so given 
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will be canceled, as having been procured by duress.— 
LIGHTHALL Vv. MOORE, Colo., 31 Pac. Rep. 511. 

46. DURESs—Threat of Suit.—A person will not be re- 
lieved from liability on a contract on the ground that 
the same was obta ned from him by threats, unless the 
threats have caused actual fear of some grievous 
wrong,—as, of death, great bodily injury, or unlawful 
imprisonment; or unless the threats were of such 
character and importance as to destroy the threatened 
freedom of his will —MCCLAIR v. WILSON, Colo., 31 Pac. 
Rep. 502. 

47. EASEMENT — Right of Way—Abandonment.—The 
fact that a water company, to which had been granted 
aright of way 50 feet wide for the laying of pipes toa 
certain lake, after having done some preliminary work 
ona route selected, and, in order to obtain an early 
supply of water, lays a pipe along the front of the land 
below high water, which it uses for atime, and then 
abandons, does not, in the absence of a satisfactory 
showing of actual intent to abandon the route so se- 
lected, lead to that result.—MCCUE V. BELLINGHAM BAY 
WATER Co., Wash., 31 Pac. Rep. 461. 

48. ELECTIONS AND VOTERS—Contest.—W here a candi 
date for an office has qualified after being declared 
elected by the inspectors of election, mandamus does 
not lie to try the legality of his election.—STATE Vv. 
SULLIVAN, Wis., 53 N. W. Rep. 677. 

49, EQuity—Bill to Compel Conveyance.—Complain- 
ant alleged in her bill that she had the equitable title 
to certain land by virtue of an unsealed instrument of 
conveyance given by her deceased husband to one of 
the defendants, and a similar instrument given by said 
defendant to her. She prayed that the other defendants, 
heirs of her husband, be required to convey to her the 
legal title. The grantee defendant made default, but 
the heirs answered, not admitting the execution of the 
instruments: Held, that complainant could not re- 
cover without proof of the execution of the instrument 
alleged to have been executed by her husband’s 
grantee.—HEAD Vv. THURBER, II1., 32 N. E. Rep. 492. 

50. Equiry—Dismissal of Original Bill.—A mortgagee, 
who had been in possession of the mortgaged premises 
more than 29 years after default in payment, filed a bill 
for strict foreclosure, with the usual prayer, and the 
owner of the equity appeared and answered, joining in 
the prayer, whereupon the mortgagee moved to dismiss 
his bill, after argument and announcement by the 
court that the bill must be dismissed; but before de- 
cree signed defendant filed a cross-bill setting out all 
the facts,and praying redemption: Held, on the au- 
thority of Chapin v. Wrigtt, 41 N. J. Eq. 438, that the 
cross-bill must be stricken out.—COOGAN v. MCCARRON, 
N. J., 25 Atl. Rep. 330. 

51. ESTOPPEL TO ASSERT EXEMPTION.—Where the 
answer of defendant in attachment denies ownership 
of the attached property, and the jury finds that heis 
the owner, defendant is not estopped by such denial to 
assert his exemption as to such property.—ETHERIDGE 
v. Davis, N. Car., 168, E. Rep. 232. 

52. EVIDENCE — Declarations.— Statements made by 
the grantor in adeed absolute inform, to the effect 
that such deed is only a mortgage, are inadmissible in 
evidence against one claiming underthe grantee in 
such deed, even though such statements were made 
while the grantor was in possession of the property.— 
HART v. RANDOLPH, II1., 32 N. E. Rep. 517. 

53. EvIDENCE — Proof of Handwriting.—In order to 


render a Witness competent to te-tify as to hand- 


writing, he must be acquainted with the hand- 
writing of the person charged to have written 


the disputed instrument, either from havingseen him 
write, or having been acquainted with his writings 
in business transactions. Handwriting cannot be 
proved by comparison.—RIGGs V. POWEL, Il., 32 N. E. 
Rep. 482. , 

54. EXECUTION — Dormant Judgment.—Under Hill’s 
Code, § 295, providing that after five years an execution 
“shall not issue’? upon any judgment ‘“‘except’”’ on mo- 
tion asking leave, followed by summons, as in actions 








at law, etc., an execution issued without such proceed- 
ings is not void absolutely, but only voidable.—EpDY 
v. COLDWELL, Oreg., 31 Pac. Rep. 475. 

55. EXECUTION —Exemptions—“Stock in Trade.”—The 
words “stock in trade’’ in the exemption statute apply 
tothe merchant or shopkeeper, as wellas to the me. 
chanic, and include the stock of goods kept on sale by 
the merchant. So long as the government recognizes 
the sale of intoxicating liquors as lawful, any one regu- 
larly carrying on business as a saloon keeper is en- 
titled to the benefit of the exemption statute as a liquor 
mercha it; his liquors are his “stock in trade.”—WEIL 
V. NEVITT, Colo., 31 Pac. Rep. 487. 

56. EXECUTION—Sale—Void Judgment.—Where a sale 
is made under avoid judgment, and the property is 
redeemed from the sale by one who is ignorant of the 
true facts, the redemptioner may recover back his 
money.—BROWN V. HUNTER, Colo., 31 Pac. Rep. 506. 

57. FRAUDS, STATUTE OF—Sale of Land.—The owner of 
land authorized an agent, in writing, to sell the land 
on certain terms. The agent made a sale on terms 
more favorable to the purchaser, and the owner orally 
agreed to such change: Held, that the contract of sale 
was not enforceable, since the agent was not authorized 
in writing to make it as required by Rey. St. eh. 29, § 2, 
—KOZEL V. DEARLOVE, IIl., 32 N. E. Rep. 542. 

58. FRAUDULENT CONVEYANCES — Attachment Lien.— 
A chattel mortgage given to secure a bona fide debt will 
not be set aside as in fraud of creditors, where the only 
evidence of fraud is the fact that two days after mak- 
ing the same the mortgagor made an assignment for 
the benefit of his creditors.—BENHAM V. HAM, Wash., 31 - 
Pac. Rep. 459. 

59. FRAUDULENT CONVEYANCES — Marriage.—When a 
man contemplates a second marriage, but has made no 
representation as to his property for the purpose of in- 
ducing his prospective wife to enter into the marriage 
contract, the fact that between the time the marriage 
contract was entered into and the time it was consum- 
mated he conveys valuable property to his children by 
his former wife will not enable such second wife to 
claim that the conveyances Were a fraudon her, 
though she was not advised of their being made, when 
such conveyances were only a reasonable provision 
for the children, and in proportion tothe father’s es- 
tate, and he retains suflicient property to afford him 
and his second wife a reasonable suppcrt, and hera 
reasonable support after his death should she survive. 
—ALKIRE V. ALKIRE, Ind., 32 N. E. Rep. 571. 


60. HOMESTEAD — Abandonment.—Where a party 
ceases, but not from some casualty or necessity, to re- 
side on a homestead, it becomes liable to his debts, 
though he hasan intention of speedily reoccupying 
same.—MOORE V. BRADFORD, Miss., 11 South. Rep. 630. 


61. HOMESTEAD — Assignment.—‘The laid-out or 
platted portion of an incorporated town, city, or vil- 
liage,’’ as used in the homestead act (Gen. St. 1878, ch. 
68,§ 1), refers only to that part which is laid out and 
platted for city or urban purposes, and not to land 
divided into large out or farm lots for rural or agri 
cultural purposes.—SMITH’S ESTATE V. SCHUBERT, 
Minn., 53 N. W. Rep. 711. 

62. HUSBAND AND WIFE — Agreement. — Under the 
statutes of this State, an agreement made between hus- 
band and wife after a separation has taken place be- 
tween them, by which he undertakes to pay her a stip- 
ulated sum for her support in consideration of 
her release of all other claims upon him therefor, is 
valid, and may be enforced against him by action.— 
ROLL V. ROLL, Minn., 58 N. W. Rep. 716. 

63. HUSBAND AND WIFE— Conveyance. — Where the 
consideration for a deed to a married woman is paid by 
her husband out of funds placed by her in his hands 
for safe-keeping, part of which funds consists of money 
inherited and earned by her after the passage of the 
married woman’s act of 1869, which gave married wo- 
men the right to receive, use and possess their own 
earnings, and the residue thereof consists of money 
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earned by her before the passage of said act, which 
money her husband, while solvent, allowed her to keep 
for her own use, the land so purchased is not subject to 
her husband’s debts.—BOWMAN V. ASH, II1., 32 N. E. Rep. 
486, 

64. HOMESTEAD—Conveyance by Husband.—Premises 
properly set apart by the husband as a homestead for 
his family are protected from seiazure under execution 
or attachment, and, perhaps, from foreclosure under a 
trust deed, as well as a mortgage, where the wife has 
not joined in the execution of such deed as the statute 
provides; but, where the husband is the owner in fee 
of the homestead premises, he may sell and convey the 
Same by deed absolute,without his wife joining in such 
convey ance.—W RIGHT V. WHITTICK, Colo., 31 Pac. Rep. 
490. 

65. INJUNCTION—Public Office.—The title to a public 
office and the right to exercise its functions cannot be 
determined in an action for an injunction to restrain 
the exercise of such functions, but in proceedings in 
the nature of a writ of quo warranto only.—BURKE V. 
LELAND, Minn., 53 N. W. Rep. 716. 

66. INJUNCTION—Remedy at Law.—Where two persons 
Claim logs in possession of a boom company, a manda- 
tory injunction will not be granted to compel the com 
pany to deliver the logs to one claimant, where the 
other claimant and the company are solvent, there 
being aclear remedy at law by replevin or trover.— 
WOLF RIVER LUMBER CO. V. PELICAN BOOM CoO., Wis., 53 
N. W. Rep. 679. 

67. INJUNCTION—Restraining Action—Limitations, — 
The fact that a citizen of Illinois is prosecuting an ac- 
tion at law against the estate of a deceased citizen of 
Illinois, found in another State, upon a cause of action 
that is barred by the Illinois statute of limitations, but 
which is not barred by the law of the forum, does not 
authorize a court of chancery having jurisdiction of 
the person of the plaintiff to enjoin him from prosecut- 
ing such action, since the right to plead the statute of 
limitations does not constitute an equitable defense,— 
THORNDIKE V. THORNDIKE, III., 32 N. E. Rep. 510. 

68. INSURANCE—Conditions.—An executory contract 
for the sale of land, by the terms of which the title is 
not to pass unless the vendee pays the deferred pay- 
ments, does not constitute a change of title, within the 
meaning of an insurance policy which declares that a 
change of title shall avoid the policy.—HOME Ins. Co. 
OF NEW YORK V. BETHEL, IIl., 32 NE. Rep. 510. 


69. JUDGMENT—Service of Process.—Where there is 
actional personal service of process upon a defendant, 
as by reading the summons to him in place of serving a 
copy of the same—and the defendant does not appear 
and object on that ground, and judgment is rendered 
against him, it is not open to collateral attack, as the 
judgment is not void, but voidable.—GANDY Vv. JOLLY, 
Neb., 53 N. W. Rep. 658. 

70. JUDGMENT BY DEFAULT.—A judgment by default is 
not invalidated by reason of the fact that the defend- 
ant’s attorney bad taken the declaration, account, and 
affidavit from the files before judgment was ren- 
dered, and then had them in his possession.—SCHULTZ 
Vv. MEISELBAR, III., 32 N. E. Rep. 550. 

71. JUSTICE OF THE PEACE—Jurisdiction.—Under Rev. 
St. 1891, ch. 79, § 13, which gives justices of the peace 
jurisdiction “in actions for damages to real property,” 
where the amount claimed does not exceed $200, they 
have jurisdiction of an action for damages for cutting 
down and carrying away growing trees, where the only 
controversy is whether the land on which the trees 
stood was in the possession of the plaintiff or of the de- 
fendant.—PITTs v. LOOBY, III1., 32 N. E. Rep. 519. 

72. LANDLORD AND TENANT—Lease.—A writing which 
recites the receipt of a certain sum “in payment of sand 
bar (describing same) for the year 1890,” and further 
reciting, “This is for the exclusive right to all gravel 
and sand for the year above named, and excluding all 
other parties from said premises,” is a lease, and not a 
license.—HAYWOOD vy. FULMER, Ind., 32 N. E. Rep. 574. 





73. LANDLORD AND TENANT—Oii Lease.—Under an oil 
lease for a term of years, which provides that the lessee 
shall complete a well on the leased premises within 
six months, or pay an anual rental until he does so, a 
clause in such lease, providing that the agreement 
shall be void if the lessee does not complete the well or 
pay the rent within ten days after it is due, and that 
after such failure neither party shall have a right of 
actiona gainst the other by reason of breach of 
any agreement in the lease, does not take 
away the _ lessee’s liability to pay the _ rent, 
where he fails to complete the well, but such 
clause constitutes merely a provision by which 
the lessor can forfeit the contract on the lessee’s fail 
ure to comply with the other terms in the lease.—LETH- 
ERMAN V. OLIVER, Pa., 25 Atl. Rep. 309. 

74. LIFE INSURANCE—Answers in Application.—In an 
action upon a policy of life insurance,although the ap 
plication is made part of the policy, and the truth of 
the answers therein made is expressly warranted, 
breach of such warranty is matter for special plea, and 
evidence of such breach is not admissible under the 
general itssue; applying the rule frequently rec 
ognized by this court that, ‘in relation to the contract 
of insurance, all matters which go to show the transac- 
tion to be void or voidable, on the ground of fraud or 
otherwise, must be specially pleaded.’’—BENJAMIN vy. 
CONNECTICUT INDEMNITY ASS’N, La., 11 South. Rep. 628. 

75. LIFE INSURANCE—Premium—Forfeiture.—Though 
a policy of life insurance contained a condition that it 
should be forfeited if insured failed to pay any install- 
ment of premium when due, where, in an action there- 
on, the non-payment relied on fora forfeiture was a 
quarterly installment under a subsequent agreement by 
which a proportion of the annual premium was to be 
so paid, and defendant’s evidence relied on to estab- 
lish such subsequent agreement also showed that de- 
fendant agreed with insured to receive the quarterly 
payments after they became due if made within a rea 
sonable time, defendant is estopped to insist on a tech- 
nical forfeiture.—DE FRECE v. NATIONAL LIFE INS. Co., 
N. Y., 32 N. E. Rep. 557. , 

76. MASTER AND SERVANT—Defective Machinery.—A 
servant, who was injured while operating an edger ina 
saw mill cannot recover therefor on the ground that 
the machine was “out of date,” and in other mills had 
been supplanted by machines less dangerous, where 
the dangers incident to the use of the machine were 
patent, and plaintiff had worked about the mill for 
more than a year, and had operated the machine more 
than four months, before the injury.—HOGELE v. WIL- 
SON, Wash., 31 Pac. Rep. 469. 

77. MECHANIC’S LIEN—Contract for Several Buildings. 
—Where material is supplied continuously under one 
entire contract, to be used in the erection of several 
buildings on contiguous lots owned by the person to 
whom it is supplied, and the whole supply is made, 
the material man has the right toalien on all the 
buildings, and need not show how much material was 
used in each building.—MARYLAND BRICK CO. OF BALTI- 
MORE CITY V. SPILMAN, Md., 25 Atl. Rep. 297. 

78. MECHANIC’S LIEN—Payments.—Under Civil Code, § 
1479, subd. 1, providing that if an act of performance by 
a debtor under several obligations is made with the 
intention or desire that such performance should be 
applied to the extinction of any particular obligation, 
manifested to the creditor at the time, it must be so 
applied, a payment made to a material man by a 
builder, who intended at the time, as the former knew, 
to settle a debt for building supplies,cannot be applied 
towards an earlier debt of the builder.—HANSON Vv. Cor- 
DANO, Cal., 31 Pac. Rep. 457. 

79. MORTGAGE — Acquiring Outstanding Title.—The 
grantee in an absolute deed gave the grantor an agree- 
ment to reconvey on repayment of his advances. The 
title was subject to a prior ‘trust deed, payment of 
which the grantee did not assume. The grantor after 
wards informed the grantee that he could not pay off this 
incumbrance, and that he elected to abandon the prop- 
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erty,and the grantee thereupon bought in the property 
at trustee’s sale: Held, that he acquired good title 
thereby, since, after the grantor elected to abandon 
the property, there was no longer any confidential re- 
lation between them.—TURNER V. LITTLEFIELD, II1., 32 
N. E. Rep. 522. 

80. MORTGAGE — Foreclosure.—Action to set aside a 
mortgage foreclosure sale, because the mortgaged 
premises were sold together for a gross sum, it being 
claimed that the premises constituted separate parcels. 
The plaintiffs acquired from the mortgagor interests in 
different parts of the mortgaged premises, and hence 
rights of redemption, subsequent to the mortgage.— 
CLARK V. KRAKER, Minn., 53 N. W. Rep. 706. 

81. MUNICIPAL CORPORATIONS — Assessments,—Port- 
land City Charter, § 121, provides that its council shall 
have the power to lay down all necessary sewers, and 
cause the same to be assessed on property directly 
benefited thereby, “provided that the council may, at 
its discretion, appoint three disinterested persons to 
estimate the proportionate share of the cost of such 
sewer” to the several owners of the property benefited 
thereby: Held, that the words “may at its discretion,” 
are merely permissive, and that the council may make 
such assessment itself without the intervention of spe- 
cial assessors.—KING REAL ESTATE ASS’N V. CITY OF 
PORTLAND, Oreg., 31 Pac. Rep. 482. 

82. MUNICIPAL CORPORATIONS — Contract — Public 
Policy.— An agreement was made by a city with a rail- 
road company not to oppose before the railroad com- 
missioners certain changes which the company desired 
to make on its line through the city, by which it would 
partly cut off travel on several streets, the considera- 
tion being that the company would pay the property 
owners on such streets whatever damage their prop- 
erty suffered. The contract was entered into at the re- 
quest of the owners of the property for their benefit 
and protection: Held,that the contract was against 
public policy, and void, since it was made by public 
officials in consideration of private benefit to certain 
individuals, and no provision was made by which the 
public was recompensed for its loss of the right of 
travel through the streets.—CITY OF NEW HAVEN V. 
NEW HAVEN & D. R. Co., Conn., 25 Atl. Rep. 316. 

83. MUNICIPAL CORPORATION—Defective Sidewalks.— 
Where there are area ways in the sidewalk in 
front of a building which is onthe street line in a city 
it is gross negligence on the part of a city, the prop- 
erty owners, and the lessees of the property to permit 
such pits to remain unprotected, regardless of whether 
there is ample room for the use of pedestrians between 
the pits and the street.—CITY OF DENVER V. SOLOMAN, 
Colo., 31 Pac. Rep. 507. 

84. MUNICIPAL CORPORATIONS— Highways.— Wherea 
village grants to a corporation the right to lay pipes 
in its streets, and the by laws of the village provide for 
the reconsideration of any question at the same or 
next meeting, and a motion is adopted to reconsider 
the ordinance granting the right of way at the next 
succeeding meeting, and before the ordinance took ef- 
fect, and before the company accepted the grant or 
made epxenditurgs, the grant is revoked, and the vil- 
lage may enjoin the laying of the pipes.—WAUKESHA, 
ETC. CO. V. VILLAGE OF WAUKESHA, Wis., 53 N. W. Rep. 
675. . 

8. MUNICIPAL CORPORATIONS—Street Improvements. 
—The charter of East Portland, art. 6, § 2, provides that 
the common council shall cause the recorder to give 
notice of contemplated street improvements by pub- 
lishing a notice for 15 days previous to undertaking 
such improvements, which “notice must specify with 
convenient certainty the street or part of street pro- 
posed to be improved, and the kind of improvement to 
be made:” Held, that a notice of a proposed improve- 
ment of a street “by building to the established grade 
an elevated roadway 36 feet wide, and elevated side- 
walks 12 feet wide,” was not a compliance with the 
charter, since it did not inform the property owners 
of the materials to be used, or of the character of work 





proposed, from which an estimate of the cost could be 
made.—LADD V. SPENCER, Oreg., 31 Pac. Rep. 474. 

86. NEGLIGENCE—Defective Toll Bridge.—Plaintiff at- 
tempted to cross defendant’s toll bridge, which was 
undergoing repairs. The foot walk was torn up about 
half way across, and the tollkeeper told her that she 
would have to walk part of the way in the roadway, 
which was unobstructed. When plaintiff was about 
two thirds across she chose to go on the foot-way, 
where the workmen had left a piece of plank, witha 
spike projecting therefrom, which caught in plaintiff's 
shoe, causing her to fall. The condition of the bridge 
was open and notorious, and the word “Danger” was 
posted thereon at several places: Held, that the plaint- 
iff was guilty of contributory negligence, and could 
not recover.—HAVEN V. PITTSBURG & A. BRIDGE CoO., 
Pa., 25 Atl. Rep. 311. 

87. NEGOTIABLE INSTRUMENTS — Indorser. + A bank 
drew a draft in favor of one of its customers, and sent 
it to him by mail. The draft fell into the hands of an- 
other person of the same name, and he, by the aid of 
defendant’s indorsement, secured payment on it: Held, 
in an action to recover the amount of the draft by the 
assignee of the bank which cashed it, that defendant, 
by his indorsement, became responsible for all former 
indorsements, and that he was liable.—RHODES V. JEN 
KINS, Colo., 31 Pac. Rep. 491. 


88. NEGOTIABLE INSTRUMENTS—Note Signed in Blank. 
—Where one signs a printed blank form of a note, and 
delivers it to another, with verbal instructions to pur- 
chase certain merchandise, and to fill the blanks in the 
note and give it in payment, such signer is liable, 
though the one to whom he delivers the note disre 
gards his instructions, and. uses it to borrow money 
for his own use.—GEDDES V. BLACKMORE, Ind., 32 N. E. 
Rep. 567. 

89. NEGOTIABLE INSTRUMENT—Stipulation for Attor- 
neys’ Fees.—Where a note containing a stipulation for 
the payment of attorney’s fees is placed, after matu- 
rity, in the hands of an attorney for collection, the 
maker cannot escape liability for the attorney’s fees 
by tendering the amount of the note before suit is ac 
tually brought.—MONROE V. STASER, Ind., 32 N. E. Rep. 
563. 

90. PARENT AND CHILD—Custody of Children.—A peti- 
tion, filed by a mother and her husband, asking to have 
a decree that deprived her of the custody of her chil 
dren and committed them to the Board of Children’s 
Guardians, set aside, alleging that at the time of the 
decree she was crazy with grief over her children being 
taken from her; that she was incapable of comprehend- 
ing or doing anything; and that she and her husband 
are able and willing to make reasonable provision for 
the physical comfort, welfare, and education of the 
children,—is not sufficient to overthrow the validity of 
the former judgment.—VAN WALTERS V. BOARD OF CHIL- 
DREN’S GUARDIANS OF MARION COUNTY, Ind., 32 N.E. 
Rep. 568. 

91, PARTITION— Jurisdiction.—Under Rey. St. ch. 106, 
§ 39, authorizing the court of equity in partition suits 
to settle questions of controverted title between the 
parties and also to remove clouds upon the title, it is 
no objection to the exercise of such jurisdiction that 
the land is inthe adverse possession of one defendant 
claiming under a deed which is decreed to be a cloud 
on the title of the complainant and the other defend- 
ant, and that such other defendant, who is a son of the 
complainant, derives title from a deed given him by 
the complainant without any pecuniary consideration. 
TRAINOR V. GREENOUGH, III., 32 N. E. Rep. 545. 

92. PARTNERSHIP — Accounting. — Where real estate 
was purchased for partnership purposes, and was im- 
proved from partnership funds, but by agreement the 
title was taken in one partner only, the other partner 
cannot recover his one-half interest in such estate 
without an accounting between the partners. — 
KRUSCHKE V. STEFAN, Wis., 53 N. W. Rep. 679. 

93. PRINCIPAL AND AGENT — Contract. — Where an 
agent is authorized by his principal to make a certain 
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contract for purchase of a property, and makes a con- 
tract differing from the one authorized, in that it re- 
quires adarger cash payment, and a larger installment 
the first year, such contract is not enforceable against 
the principal, even though the purchase money be 
smaller, and the agent cannot recover from his prin- 
cipal a deposit made by him on the unauthorized con- 
tract.—Ross v. CLARK, Colo., 31 Pac. Rep. 497. 

94 PUBLIC LANDS—Homestead Entries.—Rey. St. U. 8. 
§ 2296, provides that no lands acquired under the home- 
stead act shall be liable for any debt contracted prior 
to {the issuance of the patent therefor: Held, that, 
where a debt was contracted after the issuance of a 
final certificate of entry to defendant, but prior to his 
obtaining a patent, the land might lawfully be taken in 
satisfaction of the debt, since the patent, when issued, 
relates bagk to the date of the final certificate.— 
STRUBY-ESTABROOK MERCANTILE CO. Vv. DAvIs, Colo., 
31 Pac. Rep. 495. 

9%. PUBLIC LAND—Waste. — Cutting down trees on 
public land is waste, withinthe meaning of Code, § 663, 
which provides that where there are opposing claim- 
ants to publicland, and one is threatening to commit 
on such land waste which tends materially to lessen 
the value of the inheritance, and which cannot be com- 
pensated by damages, an injunction will lie to restrain 
him therefrom.— ARMENT V. HENSEL, Wash., 31 Pac. 
Rep. 464. 

96. QUIETING TITLE—Plea.—In a suit to quiet title un- 
der the burnt records act defendant filed a plea alleging 
that the land had been sold to defendant for the non- 
payment of taxes; that a certificate of sale had issued; 
that within three years the certificate was returned 
to the county clerk, with an affidavit stating the facts 
relied upon for a deed; and that a tax deed was issued 
to defendant, and recorded. The plea did not allege 
that by virtue of said deed the title to the land became 
vested in defendant, or that each and every condition 
precedent which authorized the sale of the land and 
the execution and delivery of the deed had been per- 
formed: Held, that the plea was insuflicient.—GAGE V. 
HARBERT, II1., 32 N. E. Rep. 543. 

97. RAILROAD COMPANIES—Construction of Road.—In 
an action against a railroad company for damages re- 
sulting from the construction of a solid embankment 
so as to obstruct the natural flow of astream, an in- 
struction that “it is the duty of a railroad company to 
construct and maintain its roads across streams and 
natural water-courses which it intersects so as to in- 
flict no injury upon adjacent lands,” is not too broad, 
as stating it to be the duty of the railroad company to 
inflict no injury whatever, when it is made plain by 
other instructions, and the allegations and proofs in 
the case, that it was sought to hold the defendant 
liable only for injury which might have been avoided 
by the proper construction of an embankment with 
culverts.—OHIO & M. Ry. Co. v. THILLMAN, III., 32 N. E. 
Rep. 529. 

98. REAL ESTATE AGENTS—Commissions.—Where de- 
fendant engaged plaintiff to sell property at a certain 
price for a certain commission, and plaintiff found a 
purchaser atthe price named, but defendant refused to 
consummate the sale, plaintiff is entitled to his commis- 
sion.—SPALDING V. SALTIEL, Colo., 31 Pac. Rep. 486. 

99. RECEIVERS—Foreign Receivers.—Where there are 
no domestic creditors whose rights are to be protected, 
the courts of thisState will recognize a nonresident 
receiver, and permit him to prosecute an action there- 
in, or move to set aside a judgment fraudulent as to 
the creditors represented by him, in virtue of the comity 
existing betwen the States.—COMSTOCK V. FREDERICK 
SON, Minn., 53 N. W. Rep. 713. 

100. RELIGIOUS SOCIETY — Annulment of Charter. — 
Under Act Cong. March 3, 1887, annulling the charter of 
the Church of Jesus Christ of Latter-Day Saints, and 
dissolving the corporation, the Supreme Court of the 
United States decreed that the personal property of the 
church was not lawfully applicable to the purpose to 
which it was originally dedicated, and that it “ought 





to be limited and appointed to such charitable uses, 
lawful in their character, as should most nearly 
correspond to those to which it was originally des- 
tined,” etc: Held, that the personal property which 
had been donated for church purposes should be vested 
in a trustee and his successors to be appointed by the 
court, and that the fund be devoted exclusively to the 
support and aid of the poor of the church, :nd to the 
building and repairing of its house of worship.— 
UNITED STATES V. LATE CORPORATION OF CHURCH OF 
JESUS CHRIST OF LATTER-DAY SAINTS, Utah, 31 Pac. 
Rep. 436. 

101. SaLE—Warranty.—A written order was given for 
**1 18 roll body ironer, $175.00; 1 No. 26 extractor, $2 0.00; 
1 pressure blower $15.00. Shaft is 1 3-8 in. Body ironer to 
run at 150. Shaft for extractor, 1%4; run 150, and pul- 
leys.’”’ Ina suit for the price of ironer, and on a note 
for the extractor, the defenses were breach of warranty 
and failure of consideration: Held, that evidence of 
defects in the pulleys was incompetent, as a warranty 
on a machine does not extend to the pulleys that oper- 
ate it.—TROY LAUNDRY MACHINERY CoO. V. HENRY, Oreg., 
31 Pac. Rep. 484. 

102. SLANDER—Special Damages.—A complaint in an 
action for slander, charging words not actionable per 
se, and not imputing a crime, shows no cause of action 
where no facts are alleged by way of inducement to 
show a meaning different from the usual one, and 
there are no allegations of special damages —BENZ Vv. 
WIEDENHOEFT, Wis., 53 N. W. Rep. 686. 

103. TAXATION—Manufacturing Corporations.—A man 
ufacturing company, to bring itself within the proviso 
of section 4 of the act of April 18, 1884, must be actually 
engaged in the business of manufacturing in this State. 
—STATE V. STATE BOARD OF ASSESSORS, N. J., 25 Atl. 
Rep. 329. 

104. TAXES—Payment by Claimant.—Where a party is 
in possession of land claiming title thereto adversely, 
and in hostility to the true owner, and pays taxes 
thereon as owner, he cannot, after judgment of ouster 
against him, recover the amount so paid, or the con- 
sideration of the deed under which he claims, of the 
prevailing party, in a personal action against the lat- 
ter.—SCHARFFBILLIG V. SCHARFFBILLIG, Minn., 53 N. W. 
Rep. 713. 

105. TAX TITLES—Agent.—An agent who is employed 
not only to procure a foreclosure of his principal’s 
mortgage, but also to rent and pay taxes on the mort- 
gaged property, cannot acquire a tax title to such 
property for his own benefit, and any interest thus ac- 
quired is held by him in trust for his principal.—Gon.- 
ZALIA V. BARTELSMAN, III., 32 N. E. Rep. 532. 


106. TENANTS IN COMMON —Where a judgment declares 
two parties tenants in common, and the deed under 
which one claimed the whole estate void,the latter can- 
not,in an action of ejectment against him by the other 
for an undivided half of the estate, claim any adverse 
possession under the deed, all rights under it being ab- 
solutely extinguished.—STEWART V. STEWART, Wis., 53 
N. W. Rep. 686. 

107. TRIAL—Cross. examination.—Where a party testi- 
fies in his own behalf, the opposite party has no right 
to question him on cross-examination as to matters 
which were not referred to in his direct examination, 
—HANSEN V. MILLER, II1., 32 N. E. Rep. 548. 

108. TRIAL—Postmaster—Records.—A postmaster can- 
not refuse to obey a subpenato produce in court the 
record of his office containing the names of box holders 
on the ground that it would be contrary to the regula- 
tions of the post-office department.—RICE V. RICE, N. 
J., 25 Atl. Rep. 321. 

109. TRUST.—Plaintiff and defendant agreed to pur 
chase land, the conveyance to be made to the latter’s 
wife in trust for them, and plaintiff gave defendant 
government bonds to be used in payment for the land, 
The owner of the land refusing to accept the bonds in 
payment, defendant obtained cash from his wife, and 
made the payment therewith, and afterwards sold the 
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bonds for his wife, and realized the full value thereof: 
Held, that defendant and his wife could not defeat 
plaintiff’s right to declare a trust in the land, on the 
ground that neither the bonds nor their proceeds went 
in payment for the land.—HILL Vv. POLLARD, Ind., 32 N. 
E. Rep. 564. 

110. TRuSts—Purchase Money. — As a general rule, 
where it is clearly proved that one person has paid the 
purchase money for land, and the conveyance has been 
taken in the name of another, the law, prima facie, pre- 
sumes a trust in favor of the person who has paid the 
purchase money. But the prima facie presumption 
if different, in case the purchase may fairly be deemed 
to have been made for the benefit of the party receiv- 
ing the conveyance from motives of natural love and 
affection on the part of the person paying the purchase 
money. In the latter case, the conveyance is deemed 
prima facie an advancement, from which no trust re- 
sults.—DAVIs V. DAvISs, Colo., 31 Pac. Rep. 499. 

111. Usury—Banks.—The president of a bank com- 
pelled a borrower from the bank to pay him a commis- 
sion in addition tothe interest paid to the bank, and 
also to buy from him some worthless stocks, as a 
condition to obtaining the loan; but it did not appear 
that the bank received the commission or was bene- 
fited by the sale of the stock: Held, that these trans- 
actions did not render the loan usurious.—CHICAGO 
FIRE-PROOFING CO. V. PARK NAT. BANK, IIL, 32 N. E. 
Rep. 534. 

112. VENDOR AND PURCHASER.—In a contract for the 
sale of lind, it was provided that when the conveyance 
was made the vendee should execute to the vendor a 
mortgage to secure the price. The declaration in an 
action by the vendee for breach of the contract alleged 
a tender of a note, secured by a mortgage, for the pur- 
chase money: Held that, since the lien of the mort- 
gage was the substantial element of the contract, and 
the same result would have been reached whether it was 
made directly or to secure a note, there was no vari- 
ance between the allegation and the proof.—HARTSOCK 
Vv. MoRT, Md., 25 Atl. Rep. 300. 

113. VENDOR AND PURCHASER—Construction of Con- 
tract.—W here a contract for the sale of land provided 
that the vendee should take subject to a dower interest 
“from the date of his deed,” but all arrearages of dower 
to such date to be paid and receipted on the record, 
and an action was subsequently brought against the 
vendee for specific performance, wherein a decree was 
entered directing a tender of a deed to the vendee, and 
payment by him of the balance of the purchase money 
he is liable for interest on such purchase money from 
the date of the deed so tendered, and also for all dower 
subsequently accruing, and the vendor is liable for all 
dower previously accrued.—IN RE SMITH’S ESTATE, Pa., 
25 Atl. Rep. 315. 

114. VENDOR AND PURCHASER — Defective Title.— 
Plaintiff agreed to purchase land of defendant, and at 
the time of entering into the agreement paid $500, and 
received a receipt, which stated that the balance was 
to be paid on or before April ist, on delivery “of 
warranty deed conveying clear title with abstract:” 
Held, that the delivery of an abstract showing a per 
fect title was a condition precedent, and, on failure of 
defendant to furnish it, plaintiff could recover the 
money paid.—TAYLOR V. WILLIAMS, Colo., 31 Pac. Rep. 
504. 

115. VENDOR AND PURCHASER—Rent.—A person who 
purchases land is entitled to the rent of such land 
which falls due after his purchase, and a transfer of a 
note for such rent does not defeat his right.—KESSEE 
v. SLOAN, Miss., 11 South. Rep. 631. 

116. VENDOR AND* VENDEE — Title— One who buys 
land, the separate property of a wife, under contract 
of purchase, knowing that a title is outstanding, can- 
not insist, after the title has been brought in, and a 
deed tendered by both husband and wife, on avoiding 
the contact and recovering money already paid, 
merely because the land has depreciated in value, and 
on the theory that a vendor should not be allowed to 





speculate with a title, and then force it on the vendee. 
—HUNT V. STEARNS, Wash., 31 Pac. Rep. 468. 

117. WATER-COURSES—Obstruction—Evidence.—In an 
action to recover damages for an overflow, caused, as 
alleged, by the construction of an embankment across 
one branch of a water-course, it is error to exclude ex- 
pert testimony offered to show that the overflow which 
produced the injury complained of was the result of 
natural causes, and not of the construction of the em- 
bankment.—OHIO & 7M. Ry. Co. v. WEBB, IIl., 32. N. E. 
Rep. 527. 

118. WATERS—Surface Water.—In an action for dam- 
ages for washing outa fillit appeared that W and A 
avenues ran parallel to each other, and were crossed at 
right angles by a gulch; that the gulch had been filled 
at W avenue, and partially filled by plaintiff at A 
avenue, thereby forming a basin between them; and 
that defendant cut down W avenue to the established 
grade, and laid astreet-railway track, thereby forming 
a channel in the center ofthe street. There was evi- 
dence that defendant dug a ditch along the side of the 
track, which he connected with the basin, into which 
the surface water flowed, and washed out plaintiff’s 
fill: Held, that the court properly charged that it was 
the right of defendant, if interfered with by an ac- 
cumulation of surface water, to convey it into the 
channel or gulch where such surplus water was ac- 
customed to flow; and that, if defendant turned no 
more into the gulch than would have naturally accu- 
mulated there without the presence of the railway, it 
was not liable-—WHITNEY V. WILLAMETTE BRIDGE Ry. 
Co., Oreg., 31 Pac. Rep. 472. 

119. WiLt—Charge on Land.—A father devised certain 
land to his son John in trust for the support of George, 
unother son, and his family, during the latter’s life, 
and, after his death, in fee simple to his heirs. He also 
gave certain legacies to his daughters to be paid out of 
his personal property, and, if that was insufficient, the 
balance to be paid by his sons, in equal proportions: 
Held, in a suit to charge the land so devised forthe 
payment of George’s proportion of an unpaid legacy, 
that the land was not devised to George, and therefore 
could not be sold forthe payment of any sum for which 
he was liable.—CISSELL v. CASHELL, Md., 25 Atl. Rep. 
306. 

120. WILL—Construction.—A testator devised half of 
his entire estate to his three sons, and the other half to 
his four daughters, and stated in his will: “I want it 
positively understood that my landed estate, house- 
hold and kitchen furniture, shall not be sold under 
any consideration as long as any one or more of my 
sons or daughters remain single, and desire to make it 
their home, unless so agreed by them:’ Held, that 
while one of the children remained unmarried, and had 
not agreed to abandon his rights to the home, the land 
devised could not be partitioned.—SPRINGER Vv. SAVAGE, 
Ill.,32 N. E. Rep. 520. ; 

121. WiLts—Construction.—Testator directed his ex- 
ecutors to pay all his just debts, and gave them all his 
property, both real and personal, under a common 
trust, in which all the beneficiaries were to share 
equally. The executors were given full power to sell 
and convey all the real estate, and there was nothing 
inthe will restricting the exercise of the power to 
trust purposes: Held, that the power of sale was im- 
perative, and could be compelled in favor of a creditor 
whose debt was directed by the will to be paid, and for 
the satisfaction of which the personal estate is insufli- 
cient.—LN RE GANTERT, N. Y., 32 N. E. Rep. 551. 

122. WILLS—Contest.—The fact that testatrix had a 
strong dislike to her daughter-in law, contestant’s 
mother, whom her son had married against her wishes, 
and who had always repelled her advances towards a 
reconciliation, is not evidence of insanity.—IN RE 
SPENCER’S ESTATE, Cal., 31 Pac. Rep. 453. 

123. W1iLt—Conversion.—Testator’s will empowered 
his executors to sell all his property, and execute deeds 
for the realty, gave his widow’one-third of his estate 
for life, and at her death certain proportions of such 
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interest to be invested in good securities, and the in- 
come to be paid to certain legatees during their lives. 
In the residue of the real and personal estate a son was 
given a twenty-fourth part, to be invested in safe se- 
curities for his support on certain conditions, and an- 
other fractional part was to be similarly invested, and 
the income paid to certain grandchildren during their 
lives: Held, that there was an equitable conversion 
of the real estate into personalty by the will, and that 
there could be no final settlement without the exercise 
of the power of sale conferred.—FAHNESTOCK V. FAHNE- 
STOCK, Penn., 25 Atl. Rep. 313. 


124. WILLS—Devise of Mortgage.—Under a devise of a 
house and lot located in a particular place, when in 
truth the testator owns no land there, but holds a 
mortgage on land located there, the mortgage will not 
pass.—MARSHALL’S EX’RS V. HADLEY, N. J.,25 Atl. Rep. 
325. 

125. WILLS — Perpetuities.—A bequest to foreign 
trustees on a trust which is valid under the law of the 
trustees’ domicile, where it is to be administered, will 
be enforced in New York, testator’s domicile, though 
the trust is repugnant to the New York statute against 
perpetuities.—-HOPE Vv. BREWER, N. Y., 32 N. E. Rep. 558. 





ABSTRACTS OF DECISIONS OF MISSOURI 
COURTS OF APPEAL. 


ST. LOUIS COURT OF APPEALS. 

ATTACHMENT BonbD—Instruction.—In a suit upon an 
attachment bond, where petition contains two counts, 
an instruction upon the first count, as to the amount 
of damages, direct and consequential, arising to the 
decedent from the attachment, directing the jury in 
finding a verdict, as to the amount of interest to be al- 
lowed, traveling expenses and attorneys fees incurred, 
held, erroneous, where there is no statement therein, 
on what amount the interest is to be allowed, nor what 
traveling expenses were referred to and where the at- 
torneys fees are not limited to those necessarily in- 
curred in obtaining a dissolution of the attachment.— 
Reversed.—FRY’S EXECUTORS V. ESTES. 

ATTACHMENT—Order of Publication.—Under § 2022, R. 
S. 1889, ap order of publication, in an attachment suit, 
is legally made, although it was prior in time tothe 
seizure of the property under the writ of attachment. 
Affirmed and certified tothe supreme court for final 
decision as opposed to express decision of that court in 
Durossetts v. Halle, 383 Mo., 346.—TUFTS V. VOLKENING. 


BASTARD — Father’s Liability—Express Promise.—In 
the absence of local legislation on the subject, an ex- 
press promise by the father to the mother, to pay her 
forthe support of their illegitimate child cannot be 
enforced in an action atlaw Toconstitute a moral 
obligation the consideration of an express contract, 
which may be enforced by an action at law, there must 
have been a pre-existing legal obligation. Affirmed.— 
EASLEY V. GORDON. 


CITY ORDINANCES—Construction of.—Words usedjin a 
statute will be construed with reference to their gener- 
ally accepted meaning at the time of their passage,and 

here is no presumption that the legislature in re-enact- 
ing a statute intended that the words should have an 
enlarged meaning. The same rule applies to city ordi- 
nances. Reversed.—GLENVILLE Vv. St. LOuIs Ry. Co. 

COMMON CARRIERS—Liability — Special Contract.—A 
carrier cannot impose a contract on the shipper limit- 
ing the amount of damages, which may accrue through 
the carrier’s negligence, unless such special contract is 
assented to by them on behalf of the shipper in con- 
sideration of a reduced rate of freight. A common 
sarrier cannot however be held for peculiar, special or 
consequential damages, when the damage is not such 
as may fairly and reasonably be considered as arising 





naturally, that is, according to the usual course of 
things, although occasioned by his own negligence, 
unless such special circumstances be communicated to 
the carrier at the time of making of the contract. 
Affirmed.—ROGAN V. WABASH Ry. 


CONSTABLE’S BOND — Action on Exemptions.—In an 
action upon aconstable’s ofticial bond for breach of 
duty in failing to pay to plaintiff’s assignor, the statu 
tory exemption from execution to which said assignor 
was entitled, held, that exemption debtor cannot re- 
coveragainst the officer for denying, his exemptions 
in property, Which he admits upon the trial was not 
his property at all,nor can plaintiff have greater rights 
than his assignor. Aflfirmed.—STATE TO USE OF DAVIS 
V. SPRINGGATE. 


CONTRACT WRITTEN—Breach of—Nominal Damages.— 
In asuit for damages for the breach of a written con 
tract, where plaintiff in his petition averred a contract 
of delivery, at a certain place, and the written contract 
1ead in evidence conclusively showed this, plaintiff is 
entitled to nominal damages by showing the failure of 
defendants to deliver their goods as per contract, al- 
though plaintiff did not in his petition claim any dam- 
age for non-delivery at said place, and proved no 
actual damage. Reversed.—WEBER V. SQUIER. 


COUNTERCLAIM—Admission—Evidence.—In an action 
upon an account, wherein defendant has filed a count- 
erclaim, which varies from the counterclaim as orig 
inally presented by defendant to plaintiff; the first 
presentation of the counterclaim was inthe nature of 
an admission, which authorized the court, sitting as a 
jury, to discredit the testimony of defendant that the 
first statement was incorrect. Affirmed.—GOLDSTEIN V. 
ROYAL CIGAR Co. 


COURT OF APPEALS—Jurisdiction—$ 12, art. 6, Const.— 
Where defendant, an insurance company, has since 
appeal been dissolved and {the superintendent of in- 
surance has upon motion been substituted a party 
defendant, held, upon his motion to transfer the cause 
to the supreme court, that the court of appeals has no 
jurisdiction against him, he being a State officer with- 
in{the purview of § 12, art. 6, Const. Cause ordered 
transferred to supreme court.—RBICHENBACH VY. EL- 
LERBE. 


CRIMINAL PRACTICE—Appeal.—In criminal cases the 
failure of appellant to pay the requisite filing fee of 
ten dollars to the clerk, is a failure on his part to take 
allnecessary steps to have the case docketed, and 
therefore a failure to prosecute his appeal. Upon 
motion of 3tate and production of certificate under the 
statute judgment affirmed. Affirmed—STATE v. MARTIN. 


DAMAGES — Contributory Negligence—Street Rail- 
ways.—It isthe duty of atraveler, driving upon the 
streets of a city when approaching a point of danger, 
such as a cable railway crossing, to listen for the cus 
tomary signal and to look for approaching trains, 
unless his view is obstructed. Failing to do both, held 
that traveler could recover no damages for an injury 
received by his concurrent negligence even though 
gripman was negligent, unless the evidence clearly 
shows that gripman in charge of train discovered 
traveler in such time, that by the exercise of ordinary 
and reasonable care he might have averted the injury; 
or where, if gripman were exercising ordinary and 
reasonable care by keeping a lookout in front of him 
he might have discovered the traveler at the point of 
danger, in time to have avoided the injury. Reversed. 
—SMITH V. Ry. 


NEW TRIAL — Newly-discovered Evidence.— Where 
a new trial is sought on the ground of newly discovered 
evidence, of a cumulative nature, the affidavit of the 
new witness should be produced or its absence satis- 
factorily accounted for, other aflidavits furnisbed in 
support of the newly discovered evidence are not 
sufficient to put the court inthe wrong for refusing a 
new trial on that ground. Affirmed.—OBERT V. STRUBE. 
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